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ACCORD AND SATISFACTION. 


1. What does not constitute—The receipt by a client, from his at- 
torney, of a part of the proceeds of his claim, when more might 
have been collected by the employment of ordinary care and 
skill, is not an accord and satisfaction—Goodman & Mitchell v. 
NOES Mike wed ss da 0'<nd pao ain's enamiene Te er ea 482 


ACTION. 
1. Facts occuring after commencement of suit—Facts which occur 
subsequent to the commencement of an action cannot authorize 
arecovery in it—Donaldson’s Adm’r v. Waters’ Adm’r........ 175 
2. Same.—The same rule applies in chancery.—Vaughan v. Vaughan. 329 
3. When action lies between tenants in common.—One tenant in com- 
mon cannot mainiain an action at law against his co-tenant, so 
long as the subject-matter of the tenancy remains; but, if the 
entire property is sold by one, the other may maintain an action 
for the conversion; or, if the proceeds of sale have been received, 
may sue in assumpsit for his portion of the money.—Cowles v. 
Garrett’s Adm’rs............... ease cvstedbnees Coe Seeueee 341 
4. When action lies against trustee or batlee—Where money is de- 
posited in the hands of a trustee or pailee, for the use and bene- 
fit ofa minor, under a contract authorizing him to defray out of 
it the charges of her schooling, clothing, and other probable 
expenses which he might deem necessary, the minor may, on 
attaining majority, maintain an action against him for money had 
and received, if a balance has been ascertained against him on 
settlement, or if he never entered on the discharge of the 
duties imposed on him by the contract ; but, if such trustee 
assumed the fiduciary duties which devolved on him under the 
contract, and has never had a settlement of accounts with the 
beneficiary, an action at law cannot be maintained.—Vincent v. 
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ACTION—conrTinvuED. 


5. Who may sue on promise to one for benefit of another, and how.— 
When a promise is made to one person, for the benefit of another, 
the latter may maintain an action on it in his own name, not- 
withstanding the former might also sue; but he must declare 
specially, except when he can maintain an action for money had 
and réceived.—Mason Vv. Hall.............cccccccccrecccees 599 
6. Action at law between pariners—An action at law lies on a 
promissory note, given by one partner to his co-partner, on the 
formation of the partnership, for one half the value of the stock 
of goods furnished by the latter—Scott v. Campbell.......... 728 
7. Action against county for medical services rendered to prisoners. 
The county is not liable for medical services rendered at the 
request of the sheriff, to prisoners confined in the county jail, 
who are shown to be insolvent ; nor for such services rendered 
to a slave, charged with the murder of his master, although it is 
shown that such services were necessary to his life and health, 
and that the relatives of his deceased master refused to procure 
medical aid for him.—Mitchell v. Tallapoosa County........... 130 


INDEX. 





ACTION ON THE CASE. 


1. When case lies for private nuisance—An action on the case lies 
for dama es caused by an accumulation of rain-water in an open 
cellar, and its percolation through the earth into plaintiff’s cel- 
lar on an adjoining lot; and the fact that the cellar was dug by 
the former owner of both lots, and has been suffered by the de- 
fendant simply to remain in the condition in which it was at the 
time of his purchase, is no defense to the action —Crommelin v. 
ERS Sac e s SoC SRE RII IPF SS RS 318 
2. When for public nuisance——An action on the case lies, at the suit 
of a private person, for special arangee caused by a public 


SRO T SCORES ST Re SAG Bn TE BS Oat CEE 318 
3. What title will support action —The action lies in favor of a party 
in possession, even without title... ............ cee eee eee eee 318 


4. When notice to defendant is necessary.—Before an action can be 
maintained against the owner of an unoccupied lot, for the mere 
continuance of a nuisance erected by a former proprietor, it 
must be shown that he had notice or knowledge of the hurtful 
tendency of such nuisance, or was requested to abate it....... 318 

5. Want of ordinary care on part of plaintif{—A want of ordinary 
care on the part of the plaintiff, in avoiding an injury froma 
nuisance erected by another, is a full defense to the action ; but 
the law does not require him to abate the nuisance, although it 
SERS UNE 10 BO ORE NE. i Ai 318 

6. Proof of notice—The fact that defendant was notified, by the 

corporate authorities of the town within which his lot was situ- 

ated, that an open cellar thereon was a nuisance, is admissible 
evidence to prove notice to him of the hurtful tendency of his 


eee eee e eee eee eee eeeseeeeeeeeeseeeeseeeeeeseeeeeeeeeee 


















































INDEX. 
ACTION ON THE CASE—conrtinvep. 


7. Plea of not gu-liy in case for diversion of water—Under the plea 

of not guilty, to an action on the case for diverting water from 

a mill, the defense cannot be set up, that plaintiff has no right 

to mill privileges, because he owned the lands on but one side 

of the siream, and failed to institute proceedings for a condem- 

naiion of the land on the opposite side.—Stein v. Ashby...... 363 
8. When action lies against attorney at-law.—An attorney-at-law is 

responsible for losses caused by his disregard, in the bringing 

of a suit for his client, of a rule of law which was well and clear- 

ly defined, both in the text-books and the reports, and which 

had existed and been published long enough to justify the belief 

that 1t was known to the profession Goodman & Mitchell v. 

WUE ss hin Sn 6:b9 Singin 4090.6 0 0 cate en eh ean Ae 482 
9. Champeriy no defense to attorney.—When an attorney is sued by 

his client for negligence and unskillfulness, he cannot set up 

champerty in the contract as a defense to the suit............ 482 
10. Accord and satisfaction, and estoppel en pais—The receipt by a 

client, from his attorney, of a part of the proceeds of his claim, 

when more might have been collected by ordinary care and skill, 

is neither an accord and satisfaction, nor an estoppel......... 482 
11. When action lies against hirer of slave——To authorize a recovery 

in case against the hirer of a slave, when it is shown that the 

slave died in his possession before the expiration of the term of 

hiring, it must appear that the death resulted from some viola- 

tion of duty on his part.—Wilkinson v. Moseley.............. 562 
12. When failure to call in physician is not negligence—The mere 

failure to call in a physician to a hired slave, when sick, does not 

consiiiute negligence on the part of the hirer, if the disease is 

plain and simple, and the generality of mankind, in such cases, 

administer medicines without calling in a physician.......... 562 
13. Proof of custom on question of negligence in treatment of hired 

slave.—In such action, a witness for defendant may testify “that 

prudent planters generally did not call a physician to attend 

their negroes, unless in dangerous cases ; but that they permit- 

ted their overseers to administer medicines to slaves when sick, 

except in dangerous cases, when physicians were called in.”... 562 
14. Difference between counts in case and trover.—A count, alleging 

that, under a contract by which defendant hired a slave from 

plaintiff, to be used and employed as a cook in a specified city, 

it became defendant’s duty there to employ the slave in that 

capacity, and not otherwise or elsewhere ; that defendant, disre- 

garding his duty in that behalf, employed said slave asa field- 

hand on a plantation ; and that, by means thereof, said slave 

died, and was wholly lost to plaintiff,—is a count in trover, and 

BOCAD CRO. ss o's v bis biein n vib nie o vee views when nes Melange aie 562 
15. Jownder of case and trover.—Case and trover may be joined, in 
different counts, in the same declaration........... cs ee eens 562 
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ADJUDGED CASES. 
See Error anp APPEAL. 


ADMIRALTY. 


1. Lien on steamboat for work and labor.—A lien on a steamboat, for 
work and labor done in getting her afloat, after having beenrun 
aground, is given by the act of 1836, but not by the act of 1824. 
(Clay’s Digest, 139,322; Ib. 537, 35.)—Murphy v. Roberts & 
ar Re ll Se i SE ae Ei AE OR EI, Bw RI ES 2 RE 

2. Stipulators cannot object to irregularities in sentence of condemna- 
tion.—Where the court had jurisdiction of the libel, and render- 
ed a decree for the sale and condemnation of the boat, the stipu- 
lators cannot complain, on error, of any irregularity in the pro- 
ES SN SO ons os sulin ne bases oecsecc eoeweeits 

3. Proceedings governed by admiralty practice——The remedy given 
against steamboats, by the act of 1836, is to be governed by the 
MON ON ns a wniansindnecwdssibie wpe vigkicams 

4. Liability of stipulators—Where the bond of the stipulators is 
conditioned, in the alternative, for the payment of the judgment 
which may be rendered “at the next term of the court,” or for 
the forthcoming and delivery of the boat to answer the sentence 
and decree of the court, it binds them for the performance of 
the condition on the final disposition of the cause, although the 

judgment may be delayed ; nor can they claim to be discharged, 
on account of the informality in the condition of the bond; nor 







are they entitled to notice before the rendition of judgment 


against them; butit is erroneous torender judgment against 
them, on the bond, at the same time the judgment of condemna- 
tion is rendered against the boat..............cceeeceeeeceee 


ADVERSE POSSESSION. 

1. Not affected by amendment of complaint.—An amendment of the 
complaint, putting in issue the plaintiff's title as admistrator in- 
stead of his individual title, is not to be regarded as the com- 
mencement of the suit,so as to perfect an adverse possession 
by the defendant, which was not complete at the commence- 

- ment of the suit—Agee v. Williams...............eeeeeeeees 


AGENCY. 
1. Criminal liability of agent.—Ii is no defense to an indictment for 
keeping an eating-house without a license, that the defendant 
carried on the business on account of an employer, and not for 
himself.— Winter v. The State...........-..cccccccccvececes 
2. When agent may sue in his own name—On a promissory note 
payable “to W. A. M., agent of M. W., executrix of J. H. W., 

deceased,” an action may be maintained in the name of the 
agent.—Goodman & Mitchell v. Walker..................005 
3. Attorney's liability for negligence and want of skill—An attorney- 
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AGENCY—conrinvep. 
at-law is responsible for losses caused by his disregard, in the 
bringing of a suit for his client, of a rule of law which was well 
a and clearly defined, both in the text-books and the reports, and 
 . which had existed and been published long enough to justify 
t - the belief that it was known to the profession................ 482 
+ 4. Proof of agency.—The fact that a person acts as agent of another, 
in receiving a payment of money, does not prove his agency. 
McDougald’s Adm’r v. Dawson’s Ex’r......... See er 553 
5. Agent’s authority to do illegal act, and liability therefor—A prin- 
cipal cannot delegate to his agent authority to do an illegal act; 
but, having given such authority, he cannot take advantage of 
his own wrong, and hold the agent liable for the consequences 
of such illegal act ; yet this principle cannot be invoked by a 
third person, who was employed by the agent to assist in the 
illegal act, and who is liable to the principal for the consequen- 
cos.— Morton v. Bradley. ........0cccceccwcecucsmnensctnega aw 
6. Authority of directors to call in stock—Where the charter of an 
incorporated plank-road company authorized the stockholders 
to make calls for payment on subscriptions for stock, and to ap- 
point a board of directors, consisting of stockholders, “to manage 
the business of the corporation,”—held, that the stockholders 
might, by resolution, after the organization of the company, 


















































x delegate to the board of directors the power to call in stock. 
4 Rives v. South Plank-Road Co...............2.eeeeeeee ak ee 92 
; 7. Declarations of directors admissible against corporation.—In an ac- 
‘ tion against a delinquent subscriber for stock in an incorporated 


4 plank-road company, the defendant may prove that, before he 
subscribed for any stock, the president and one of the directors 
of the company represented to him that the road would be so 
located as to run near or through his plantation; that he there- 
upon subscribed for stock in the company ; and that the road 
was not located according to said representations. (WALKER, J., 
dissenting, held that the declarations of its officers were not ad- 
missible against the corporation, unless it was first shown that 
they were made while such officers were engaged in the prose- 
‘cution of the business of the company, or acted for it in taking 
the defendant’s subscription, and that the company, when ac- 
cepting the subscription, knew that it was procured by false 
voprosOWCAlions.). 5... cise ee ea cacee sweeten’ 92 

* §. Declarations of president not admissible against corporation —The 

declarations of the president of a plank-road company, relative 

to the manner in which the money subscribed for the road should 
be appropriated, are not admissible evidence for a delinquent 
subscriber for stock, when it is not shown that such declarations 
influenced the defendant’s subscription, or that they were made 
while the declarant was acting as the agent of the company, in 
receiving subscriptions for stock—Smith v. Central Plank-Road 
COME Soo ooo se linc ccs oc ete ceenvactevheusss saan Pte as 
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AGENCY—convinvep. 

9. Principal’s liability for agent—If goods are sold and delivered 
to anagent within the scope of his authority, the principal is 
liable for the price, and the seller is not required to see that the 
goods are appropriated by the agent to the purpose for which 
they were bought.—Waring v. Henry & Mott................ 721 


AMENDMENT. 


1. Of bill in chancery.—An amendment of a bill is not necessary or 
proper to traverse defensive averments brought forward by the 
I Ms cn bench dentin enanseeun seca s? 111 

2. Same.—Conceding that the chancellor, on sustaining a demurrer 
to the bill for want of equity, when the cause has been submit- 
ted for final decree on pleadings and proof, may allow an 
amendment, yet he is not bound to do so ex mero motu ; nor will 
the appellate court reverse his decree, dismissing the bill with- 
out prejudice, and remand the cause, that the bill may be amend- 
PR NE Mie FOUR cig vm cence a nescsneees cess tncccetees 478 

3. Of judgment nunc pro tunc.—In an appeal case from a justice’s 
court, the judgment may be amended at asubsequent term, nunc 
pro tunc, by vacating it as against a party against whom it was 
improperly rendered as the surety on the certiorari bond. —-Duinas 


4. Of clerical misprision.—An error in the imposition of costs will 
be amended at the appellant’s costs.—Sims & Howell v. Thomp- 
i iii eb inin Se erisiavalsinindameden bitches a dieadios Res 158 


5. Of petition for removal of ward’s property.—A petition for the 
removal of an infant’s property to another State, (Code, #% 2032- 
34,) may be amended, after demurrer sustained to the original, 
by the addition of necessary parties and allegations.—Carlisle v. 
FER i wid ei cices see haalen cen sulennds Uxsdrnds aodss 613 
6. Of declaration after demurrer snstained.—After a demurrer has 
been sustained to a declaration, on account of a misjoinder of 
counts, the court is authorized (Clay’s Digest, 334, 319) to grant 
an amendment on terms.—Wilkinson v. Moseley............. 562 
7. Of complaint.—In an action brought by an administrator, if the 
complaint shows, both in its body and in the marginal statement 
of the parties, that he sues in his representative character, it 
may be so amended as to describe the cause of action with 
more particularity, and thus authorize a recovery by him in his 
representative capacity.--Farrow v. Bragg’s Adm’r........... 261 
8. Same.—A complaint may be amended, after the sustaining of a 
demurrer on account of a misjoinder of defendants, by striking 
out the name of one of them.—Pool v. Devers............... 672 
9. Same.—In an action on a promissory note, the complaint may 
be amended by correctly describing the instrument as a bond, 
or writing under seal.—Reed v. Scoti............eceeeeees .. 640 
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AMENDMENT—continvzp. 

10. Same.—In an action by a corporation, the complaint may be 
amended by the correction of a mistake in setting out the plain- 
tiffs name.—Smith v. Plank-Road Co...... 0... cece cece ewes 650 

11. Same.—Where the summons and complaint are in the name of 
the plaintiff individually, the complaint may be so amended as 
to show that he sues as administrator—Agee v. Williams..... 638 

12. Effect of such amendment on adverse possession.—An amendment 
of the complaint, putting in issue the plaintiff’s title as admin- 
istrator instead of his individual title, is not to be regarded as 
the commencement of the suit, so as to perfect an adverse pos- 
session by the defendant, which was not complete at the com- 
mencement of the suit... ......ccrsccccvcccscveccvnnueeecien 638 

13. Variance between original and amended complaint.—A variance 
between the original and’amended complaints cannot be reached 
by general demurrer to the amended complaint: a motion to 
strike out the amended complaint is the proper mode of taking 
advantage of such variance.—Turner v. Roundtree........... 106 


APPEAL. 
See Error AND APPEAL. 


ARBITRATION AND AWARD. 

1. Equitable relief against award on ground of mistake—Equity will 
not set aside an award, on account of a simple error of judg- 
ment, on the part of the arbitrators, in the decision of a legal 
question.—Young v. Leaird.............cccccccceccceneeees 371 

2. Breach and performance of award.—Under an award directing 
one of the parties, who held an absolute bill of sale for a slave, 
on which was engrafted a parol trust for the other, to give the 
latter “the benefit of his bill of sale, to the extent of hisdemand, 
by assignment, power of attorney, or otherwise, as the parties 
may think proper,” the former may refuse to execute, when ten- 
dered to him, a conveyance containing an additional stipulation 
that he had “made no conveyance of said slave.”..........000- 371 


ASSAULT. 
See Crminan Law, 4. 


ASSIGNMENTS. 
See Deeps or Trust. 


ASSUMPSIT. 

1. Does not lie on covenant—Indebitatus assumpsit cannot be main- 
tained on a covenant to pay a specified sum, in four equal annual 
installments, “to be made in iron at five cents per pound, and 
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ASSUMPSIT—continvep. 
castings at four cents per pound, to be delivered at the place or 
places where made.”—Nesbitt v. Ware & McClanahan........ 

2. Nor to recover purchase-money paid under unrescinded parol contract 
Sor land.—A purchaser of land under a parol contract, who re- 
tains the uninterrupted possession of the land, cannot recover 
back, at law,a part of the purchase-money which he has paid, 
when the contract has not been rescinded.—Donaldson's Adm’r 
TIN te ke Sh Sota wh wind skadbacascnacemes 

3. When it lies against trustee or bailee—Where money is deposited 
in the hands of a trustee or bailee, for the use and benefit of a 
minor, under a contract authorizing him to defray out of it the 
charges of her schooling, clothing, and other probable expenses 
which he might deem necessary, the minor may, on attaining 
majority, maintain an action against him for money had and re- 
ceived, ‘if a balance has been ascertained agrinst him on settle- 
ment, or if he never entered on the discharge of the duties im- 
posed on him by the contract; but, if such trustee assumed the 
fiduciary duties which devolve upon him under the contract, and 
has never had a settlement of accounts with the beneficiary, an 
action at law cannot be maintained.—Vincent v. Rogers....... 

4. Difference between common and special counts.—A special count is 
necessary, where the plaintiff claims damages for the non- 
performance of an executory agreement, and the breach sounds 
in damages merely ; but where the claim is merely of a pecuni- 
ary nature, and is founded on an executed consideration, the 
common indebitatus counts are sufficient................ saat 

5. Distinction between debt and assumpsit.—The distinctions between 

the actions of debt and assumpsit are obliterated by the Code, 

which makes the judgment the same for causes of action which, 

at common law, were recoverable in either action—Reed v. 


ATTACHMENT. 


1. What demands may be subjected by garnishment—An attaching 
creditor cannot, by process of garnishment, reach any demand 
which, from its character, his debtor could not recover in debt 
or indebitatus assumpsit.—Nesbitt v. Ware & McClanahan..... 

2. Issue contesting garnishee’s answer.—When the answer of a gar- 
nishee is contested by the plaintiff, the issue is confined to a 
general allegation that he is indebted to the defendant, either 
generally, or in a larger amount than that admitted by his 
EE ids thie ea kod is +e nk unk maMAS On bb bakaek hese 5 snes 

3. Altachment against foreign corporation—An attachment lies 
against a foreign corporation, under the act of 1854, (Session 
Acts 1853-4, p. 29,) on a cause of action which arose prior to 





68 


640 
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68 


the passage of that act—Steamboat Co. v. Barclay & Henderson. 120 


4. Original-equitable attachment on legal demand.—Independent of 
statutory provisions, an equitable attachment does not lie on a 
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ATTACHMENT—contTInvuep. 


purely legal demand, against a non-resident who has property 
and effects within this State, more than sufficient to satisfy the 
demand, which may be reached and subjected by attachment at 
law.—McKenzie and Wife v. Bentley and Wife............... 
5. Equitable attachment uuder Code—Under the provisions of the 
Code, (2 2956, 2963,) before an equitable attachment can be is- 
sued on a legal demand, an order for its issue must be first 
made ; and if the writ is issued without such previous order, 
the proceedings cannot be sustained under the statute, although 
the allegations of the bill might be sufficient to authorize the 


6. Authority of justice to order sale of perishable property.—A justice 
of the peace, who has issued an attachment returnable toa court 
in his county, which has been levied by the sheriff of another 
county on perishable property, has authority (Clay’s Digest, 
56, 2 8) to make an order for the sale of such property —Young 


7. Garnishee’s liability for interest—A garnishee, who interposes 
a dilatory plea, cannot raise the question of his liability for in- 
terest during the period intervening between the service of the 
garnishment and the rendition of final judgment.— Hollingsworth 
& Co. ¥., FAAMAMONG .... . . i:ais dc cin oc aiocbi bho khnie's eee RSReNN 

8. Irregularities in proceedings against defendant in attachment not 
available to garnishee.—In an action against a non-resident part- 
nership, commenced by original attachment and garnishment, 
the fact that the individual names of the partners composing 
the firm nowhere appear in the proceedings, is a mere irregular- 
ity, of which a garnishee cannot take advantage on error...... 


ATTORNEYS-AT-LAW. 
See Acency, 3. 


BAIL. 


1. Right of bail—A prisoner, in custody under an indictment for 
homicide ofa slave, framed in reference to section 3296 of the 
Code, is entitled to bail as a matter of right—Ez parte Howard. 

2. Right to be heard on habeas corpus.—A prisoner, in custody under 
a warrant of commitment from a magistrate, before indictment 
found, has aright, when brought on habeas corpus before a pro- 
per officer, to demand that such officer shall hear and decide on 
all the evidence which he offers touching his guilt—Ex parte 
MAO. .<.o:0.0:0.00 c\0 cee soveves osieiben svsiocegeu’ + aweiia em mes 

3. Mandamus lies to enforce this right—If a judicial officer, before 
whom a prisoner is brought on habeas corpus, improperly refuses 
to hear and decide on the evidence adduced touching his guilt, 
mandamus lies to compel a hearing............ oc aihas nadeses 

4. When application may be made to supreme court.—A person in con- 


49 


49 
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142 INDEX. 
BAIL—convtinveb. 


finement for the violation ofa municipal ordinance, whose ap- 
plication fora discharge on habeas corpus has been refused by a 
probate judge, may apply directly to the supreme court for re- 
lief, without first making application to a circuit judge or chan- 
OOO AHS PUPS DUPTO. sc ccc cece ect ecccsccceses 461 
5. What questions may be investigated on petition for habeas corpus. 
On the return ofa writ of habeas corpus, no court or judge has 
authority (Code, 3 3741) to inquire into the legality, justice, or 
propriety of the judgment or order under which the prisoner is 
confined, except on the grounds specified in section 3744 as au- 
EE I Cas 00 vos cach eh css op ea nb COON EG be 0 ae 5 461 








BAILMENTS. 


1. Liability of common carriers——How far a common carrier is re- 
sponsible for an injury caused by his boat striking an invisible 
and unknown snag, deposited by a recent freshet, in the usual 
channel of the river, quere? (Ricr, C.J.,and Sronn, J., differing 
in opinion; and Watxer, J., not sitting.)—Steamboat Co. v. Bar- 
Choy Reentennee ss oie iis sis 0 cere ee ie wee weve chs 120 

2. Same—Under a written contract, by which the owners of a 
steamboat bound themselves, as common carriers, to deliver 
certain goods at a specified point, the loss of the goods by fire, 
after having been deposited in a warehouse at the highest point 
to which, on account of the low stage of the water, the boat 
could ascend the river, does not excuse the defendants’ failure 
to deliver the geods at the specified place.—Cox, Brainard & Co. 
Ua Sa ie ba oie Veda lives cece 608 

3. Acceptance of part no discharge of liability for residue of goods.— 
The acceptance of a portion of the goods by the consignee, at a 
place different from that specified in the contract, though ad- 
missible in mitigation of damages, does not discharge the com- 
mon carrier from liability for the residue........ the twiicianeun deve 608 

4. What constitutes deposit— Where a slave is placed by his owner 
in the possession of a third person, “to take care of him, keep 
him until called for, and pay nothing for his hire during the 
time he might have him,”—his is a mere deposit, and does not 
amount to a contract of hiring —Farrow v. Bragg’s Adm’r.... 261 

5. Liability of such bailee—A bailee, holding possession of a slave 
under contract of deposit, isnot liable to the personal represent- 
ative of the bailor for hire, until after demand made.......... 261 

6. Pledge—Where the purchaser of a slave, having acquired a 
perfect title by executed contract, afterwards agrees that the 
slave may remain in his vendor’s possession, in pledge, until he 
gives a new note, with security, for the purchase-money,—his 
failure to give such note would not affect the title ‘to the slave, 
but would merely confer on the vendor the right to sell the 
slave for the payment of his demand; and the death of the 
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BAILMENTS—continvep. 
slave, before the execution and delivery of the note, would be 
the loss of the purchaser.—Thomason v. Dill..... vecsercceeee 444 
%. Declarations of bailor not admissible agoinst bailee—In trover 
against the bailee of a sheriff, the declarations of the bailor, 
tending to show a conversion after suit brought, arenot admissi- ' 
ble evidence against him.—Snencer v. GoCwii...........0008 355 
8. When action lies azoinst beilee-—Where money is deposited in the | 
hands of a bailee, for the use and benefit of a minor, under a j 
contract authorizing him to deiray out of it the charges of her 
schooling, clothing, and ocher probable expenses which he might ) 
deem necessary, the minor may, on attaining majority, maintain 
an action against him for money had and received, if a balance 
has been ascertained against him on settlement, or if he never 
entered on the discharge of the duties imposed on him by the 
contract; but, if such bailee assumed the fiduciary duties which 
devolve upon him under the contract, and has never had a set- 
: tlement of accounts with the beneficiary, an action at law can- 
; not be maintained.—Vincent v. Rogers...........0..eeeeeees All 
9. Hirer’s right to sub-hire—The hirer of a slave has an implied 
right, in the absence of an express stipulation to the contrary, to ‘ } 
sub-bire the s'ave to another for any portion of the term.— 
Harris v. Mauiy........ seevecvecdecscsteeveusueeys deenueE 679 








BILL OF EXCEPTIONS. 


1. Construci‘on.—Where a bill of exceptions admiis of two con- 
4 structions, ihe appellate court will so consirae ii as to afiirm, 
a rather than reverse the judgment——McReynolds v. Jones...... 101 
2. Same.—Whevre the bill of exceptions, after stating that plaintiff 
: offered in evidence the note sued on, proceeded thus : “The de- 
fendant then offered to read the second interrogatory, and 
answers thereto, of R. B., as follows,” &c. “This answer was 
objected to by the plaintiff. The objection was sustained by 
the court,and the answer excluded; to which defendant ex- 
cepted. Defendant then offered io read the third interrogatory, 
and answer thereto, of said R. B., as follows,” &c. “To the 
reading of which answer plaintiif objected. The court sustained 
his objection, and excluded the evidence; and defendant ex- 
cepted,”—held, WaxxKer, J., dissenting, that this must be construed 
to mean thatthe entire deposition was offered, and that the 
counsel offering it was proceeding to read the answers to the 
several interrogatories in their regular order —Bryant v. Hutch- 


Spaneuiepemaiinmame: ae 


3. Conflict between judgmeat entry and bill of exceptions Where 
there is a conflict between the judgment entry and the bill of 
exceptions, the latter must control the former—Vincent v. Ro- 


gers..... 066 PUCU EH eo atB bleh ies Wiis a tee'sise be seen El vows’ 
4. Exception necessary in case of nonsuit—Where the. plaintiff is 


471 
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BILL OF EXCEPTIONS—continvep. 


compelled to take a nonsuit, by the adverse rulings of the court 
on either the pleadings or evidence, the appellate court will 


only revise the rulings to which exceptions were reserved.... 471 


5. Same.—Where the judgment entry recites, that “the plaintiff 


excepted to the ruling of the court,and takes a nonsuit,” it suffi- 
ciently appears that the nonsuit was taken on account of the 
adverse ruling of the court.—Downs v. Minchew............. 
6. What bill of exceptions must state, to show error in admission of evi- 
dence, or charge of court—Where an exception is reserved to the 
admission of evidence, under an indictment for perjury, on the 
ground that it is irrelevant because immaterial to the issue 
which was involved in the judicial proceeding ; or where an 
exception is reserved to the refusal of the court to instruct the 
jury that the fact was immaterial to that issue,—the record 
must affirmatively show, in either case, that the evidence or fact 
was immaterial.—Floyd v. The State.:..............0eee eens 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 


1. Liability of endorser.—In declaring against the endorser ofa 
promissory note, at common law, it was necessary to aver a de- 
mand and notice, or an excuse for the omission of either ; while, 
under the statute of this State respecting notes not payable in 
bank, it is necessary to aver the institution of a suit against the 
maker, and its prosecution toa return of “no property” on an 
execution.—McDougald’s Adm’r v. Rutherford............... 

2. Pleading foreign statute as to liability of endorser—In an action 
against an endorser, an ‘averment in the declaration, “that by 
the laws of the State of Georgia, where said endorsement was 
made, the said defendant became liable to pay said sum of mo- 
ney, in said note specified, to said plaintiff,’—is but the statement 
of a conclusion as to the effect of the foreign law, and the rights 
and liabilities of the parties under that law.................. 

3. Difference between note and bond.—Under a complaint on a prom- 
issory note, an instiument under seal, corresponding in other 
respects with the note declared on, is not admissible evidence. 
Pe IN ease oe. OVS REINS 0S Sig she wh sa pinees css fees 

4. Consideration of note—A note given for the purchase-money of 
land, ata public sale made by an administrator, without an order 
of court, under the erroneous supposition that the will conferred 
on him authority to sell, is without consideration; and if an 
assignee of such note, for the purpose of avoiding that defense, 
induces the maker to substitute a new note, the substituted 
note is also without consideration—Stark v. Henderson..... 

5. Fraud available as equitable defense to note—Where a bill seeks 
to subject the separate estate of a married woman to the payment 

of a note executed by her, jointly with her husband, for the 

purchase-money of a slave, she may set up fraud in the sale as a 
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BILLS OF EXCHANGE AND PROMISSORY NOTES—conrfMvzp. 


defense to the note; and, on proof of such fraud, is entitled to 

a deduction from the note of a sum equal to the difference be-. 
tween the price paid and the actual value of the slave, together 
with interest on that sum.—Caldwell v. Sawyer.............. 283 

6. Fraud without damage.—lIf a creditor, for the purpose of obtain- 

ing his debtor’s note for a debt already due, falsely and fraudu- 
lently promises to supply him with goods for a specified future 
time, this constitutes no defense to an action on the note.— 
Overdeer & Aughinbaugh v. Wiley, Banks & Co.............. 709 





BILL OF LADING. 


1. What constitutes—An account for freight, usually calleda freight 
bill, is not a bill of lading.—Steamboat Co. v. Barclay & Hender- 


2. Cannot be affected by parol evidence.—A bill of lading, considered 
as a contract, cannot be contradicted or varied by parol evidence. 
Cox, Brainard & Co. v. Peterson.........ccccccccccccccccece 608 


BONDS AND COVENANTS. 


1. Covenant between vendor and purchaser construed—A contract 
under seal, whereby a vendor covenants to make a valid deed 
with warranty by a specified day, and the purchaser covenants 
to pay the purchase-money, on the execution and delivery of 
the deed, in four equal annual payments, “to be made in iron at 
five cents per pound, and castings at four cents per pound, to 
be delivered at the place or places where made”; with an addi- 
tional stipulation, that the “sum may be discharged and paid 
off,” by the purchaser taking up an outstanding note against the 
vendor, and giving his obligation fer a specified sum, payable 
in three equal annual installments,—confers upon the purchaser, 
at his election, the privilege of discharging the purchase money 
in either of the ways specified ; but, if he fails to manifest an 
election, within a reasonable time, to avail himself of the stipu- 
lated privilege, by a full compliance with its terms, the vendor 
can only hold him liable on the original covenant.—Nesbitt v. 
Ware & MoMandhian 03.3.5. ic... ccc cenets vesbeeectenbhawey 68 

2. Construction of refunding bond, as to time when suable—On par- 
tial settlement between the two assignees of a partner’s share 
in an unsettled land-company, the prior assignee, who held the 
control of the entire share, transferred to the other lands valu- 
ed at a specified sum, and took from him a bond conditioned as 
follows : “Now I consent and agree to bind myself, my heirs,” 
&c., “to refund to the said C. the said amount, with interest 
thereon, if my claim on said share of said B. shall be or is un- 
founded, and if I am not authorized to receive the same; and, 
also, to refund, with interest, any amount that may. be overpaid 
in the settlement this day made.” Held, that an action could 


48 
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BONDS #ND COVENANTS—continvep. 
not be maintained on this bond, to recover the amount of an al- 
leged overpayment, until the fact of such overpayment had been 
ascertained on final settlement of the partnership affairs — 
SE TUN DINING Sis oo ons e ce tanincewsicccwnnsese 341 

3. Difference between bond and note—Under a complaint on a prom- 
issory note, an instrument under seal, corresponding in other 
respects with the note declared on, is not admissible evidence. 
asin a bd bia n swith 66 vo 4) Hees wine Mbdkame bao 640 

4. Bond of stipulators in admiralty—Where the bond of the stipu- 
lators is conditioned, in the alternative, for the payment of the 
judgment which may be rendered “at the next term of the court,” 
or for the forthcoming and delivery of the boat to answer the 
sentence and decree of the court, it binds them for the perform- 
ance of the condition on the final disposition of the cause, 
although the judgment may be delayed; nor can they claim to 
be discharged, on account of the informality in the condition of 
the bond; nor are they entitled to notice before the rendition of 
judgment against them ; but it is erroneous to render judgment 
against them, on the bond, at the same time the judgment of 
condemnation is rendered against the boat.—Murphy v. Roberts 
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BOUNDARIES. 
1. Boundaries of public lands——The case of Stein v. Ashby, 24 Ala. . 
521, re-affirmed as to the principles stated in the seventh and 
eighth head-notes, respecting the subdivision of a fractional see- 
tion, and the contents of a patent for such subdivision.—Stein v. 
BOERS ie Sa ee ee en A ee ee 
2. Same.—The corners and boundaries of sections, as marked and 
run by the United States surveyors in their original surveys, 
although not located with matheisatical precision, are establish- 
ed by law as the proper corners and boundaries, and cannot be 
altered or controlled by other surveys.—Billingsley v. Bates... 376 
3. Mode of ascertaining lost corner or boundary.—In ascertaining the 
lost corner or boundary of a section, which must be presumed, 
in the absence of evidence to the contrary, to have been estab- 
lished and marked in the original survey, recourse may be had 
to the unobliterated marks and corners of that survey, the field- 
notes and plat, and surveys made under their guidance, although 
such subsequent surveys are not proved to correspond in every 
particular with the original survey. If only a portion of one of 
the boundary lines, leading to the lost corner, has been obliter- 
ated, the remaining portion, whether straight or not as marked, 
must be considered established ; and the corner must be pre- 
sumed, in the absence of evidence to the contrary, to be at the 
point where the marked line, if continued, would intersect the 
township line. But, if the lost corner is proved to have been 
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BOUNDARIES—conrTinveED. 


at another point, the lost portion of the boundary must be ascer- 
tained, by running a straight line, from the point at which the 
marks disappear, to that corner..........ccccccccccsccccsees 376 


CHAMPERTY. 


1. No defense to attorney —When an attorney is sued by his client 
for negligence and unskillfulness, he cannot setup champerty in 
the contract as a defense to the suit—Goodman & Mitchell v. 
WOU ko iscecs 0 cine sos ccginnsvaeuben 0 ceereeamehanebhan 482 


CHANCERY. 
I. JURISDICTION. 


1. Jurisdiction to restrain proceedings for violation of city ordinance. 
Chancery has no jurisdiction, to restrain quast criminal proceed- 
ings on the part of the municipal authorities of a city, for re- 
peated violations of an alleged invalid ordinance.—Burnett v. 


2. Original equitable attachment on legal demand.—Independent of 
statutory provisions, an equitable attachment does not lie ona 
purely legal demand, against a non-resident who has property 
and effects within this State, more than sufficient to.satisfy the 
demand, which may be reached and subjected by attachment at 
law.——MoKoensio v. Bentley. ....5...cssccssnncecceced sauebaar 139 

3. Equitable attachment under Code.—Under the provisions of the 
Code, (2 2956, 2963,) before an equitable attachment can be is- 
sued on a legal demand, an order for its issue must be made; 
and if the writ is issued without such previous order, the pro- 
ceedings cannot be sustained under the statute, although the 


allegations of the bill might be sufficient to authorize the order. 139 


4. Jurisdiction where remedy at law is adequate and perfect.—A widow’s 
remedy against the personal representative of her deceased 
husband, for the specific recovery of slaves belonging to her 
separate estate, of which her husband had possession as her 
trustee, is adequate and perfect at law, and consequently she 
cannot come into equity ; sccus, as to slaves which the husband 
purchased, with money belonging to the wife’s separate estate, 
and the legal title to which was taken to himself as her trustee. 
Audrows v. Huckaboo’s Adm’r.. o... 2.2 scsccesccccesct esas 143 

5. When creditor may come into equity without exhausting legal reme- 
dy.—A creditor with a lien may come into equity, to remove an 
obstacle in his way, or a cloud over the title of the property, 
without first exhausting his legal remedy.—Holt & Chambers v. 
Bancroft, Betts & Marshall...........ccccccecccccecs TORT 193 

6. When creditor may come into equity against fraudulent grantee of 
deceased debtor.—A creditor at large, not having any lien, and not 
having exhausted his legal remedies, cannot come into equity, 
to subject property fraudulently conveyed by the debtor in his 
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lifetime, without alleging and proving a deficiency of legal as- 
sets ; an averment that the debtor’s estate was reported insolv- 
ent by the administrator in 1842, is not, as against a fraudulent 
grantee who was not then a creditor, equivalent to an allegation 
of its insolvency.—State Bank v. Ellis...............ceeeeees 478 
- When absolute bill of sale will be decreed a mortgage—tTo author- 
ize a court of equity to decree that a bill of sale for a slave, ab- 
solute on its face, was intended as a mortgage or conditional 
sale, the proof must be clear, consistent, and convincing: the 
testimony of two witnesses, as to subsequent admissions by the 
defendant, held not sufficient to overcome the positive denial of 
the answer, and the presumption arising from the bill of sale 
EP Hs BOR oi is iis oe ice rece esedee te tes 221 
8. Equitable relief against judgment at law.—Equity will not grant 
relief against a decree of the probate court, because it was 
rendered without notice to the parties, when it appears that 
the rendition of the decree was suspended, by consent, until 
the opinion of the supreme court in another cause between the 
same parties “could be had,” and that said decree was not ren- 
dered until after said opinion had been obtained.—Stein v. 
Burden ..... “UF, TT See, eee PLT Eee PEEP ERTL Cee ee 270 
9. Same.—To entitle a party to equitable relief against aljudgment 
at law, on account of legal defenses which he failed to make, he 
must exempt himself from all blame for not making such de- 
fense at law ; but where he shows that he was not served with 
process, had no rotice of the suit at law during its pendency, 
and neither appeared nor authorized any one to appear for him, 
he is entitled to relief—Stubbs v. Leavitt............0eeeeees 352 
10. Same—Where the plaintiff in an action at law fails, for want 
of evidence as to the identity of the slaves-sued for, this is 
matter on which to base a motion for a new trial, but is no ground 





~T 


for relief in equity.—Pickens v. Yarborough................. 408 
11. Specific performance-—Equity will not lend its aid to compel 
the specific execution of a void contract.—Bogan v. Camp..... 276 


12. Specific execution of parol contract on ground of partial perform- 
ance—A possession which has been abandoned, under a parol 
contract for the purchase of land, is not such a partial perform- 
ance as will authorize a specific execution of the rescinded con- 
tract.—Chambliss v. Smith..........5.ccccccceccccccvcceees 366 

13. When mistake is no ground for equitable relief —If a portion of 

the land sold is, by mistake, omitted from the deed, such mis- 

take furnishes no ground for equitable relief against an action 

at law on the notes for the purchase-money, when it appears 

that the purchaser was put in possession of the entire tract 

sold, and has retained it undisturbed.—Williams v. Mitchell's 

ihe ia sn 6 UKs 1G bane eWE cab veces. edusevescbes .- 299 
14. Reformation und cancellation of deed. —After the death of the 
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CHANCKRY—continvueD. 
vendor, leaving infant heirs, the purchaser may come into equity, 
to have his deed reformed and canceled, as to a tract of land to 
which the vendor had no title, and which was included in the 
Goad: Wy IMIR oo oo ais dso an a se nvehabawiuse es ayes all -.. 299 
15. Abatement of purchase-money as incidental to reformation and 
cancellation of deed—Where the jurisdiction of equity has at- 
tached, on bill filed by purchaser, for the purpose of reforming 
and partially canceling his deed, the court may also, as incident- 
al to this ground of relief, allow an abatement of the purchase- 
money, on account of the vendor’s misrepresentations respecting 
the location of the boundary lines................ cece cee eee 299 
16. When cquity will grant partial relief without settling all coabies 
between the parties—W here the vendor's deed omits, by mistake, 
a portion of the land which he intended to convey, and of which 
the purchaser has retained the uninterrupted possession; and, by 
a similar mistake, includes another tract to which he had no 
title whatever, the chancery court may, without settling all the 
equities between the parties growing out of the transaction, 




















































4 take jurisdiction, at the instance of the purchaser, to reform and 
partially cancel the deed,and make an abatement of the purchase- 
money, on account of the vendor’s misrepresentations aw 

the location of the boundary lines...............ccceeeeeeses 299 


17. When fraud is no ground for equitable relief —When the sition 

of a chattel is, by agreement, included in notes. given for the 

purchase-money of a tract of land, although the two sales are 

entirely distinct transactions, a fraud in the sale of the chattel 

is available as a defense at law against an action on the note, 

and, consequently, constitutes no ground for equitable relief... 299 
18. Equitable relief against fraud.—A willful concealment by the 

vendor, of a defect in his title which does not appear on the face 

of his title papers, and of which the purchaser is ignorant, is a 

fraud on the purchaser, against which equity will pct 

ant'y Bzeontor. v. Boothe .... 5... 0.0 cee nb.ssasueeeae ene. 311 
19. Extent of relief to purchaser on account of such fraud.—The meas- 

ure of relief to which a purchaser is entitled in equity, anaccount 

of his vendor’s fraudulent concealment.of a defect in his title, 

in consequence of which defect the vendor’s entry of the land is 

afterwards vacated and canceled, is a return of the purchase- 

money which he has paid, with interest thereon, and the value 

of his improvements on the land, after deducting therefrom the 

value of the rents and profits of the land while in his possession. 311 
20. Rescrssion of contract on account of misrepresentation by vendor .— 

A false representation by the vendor, in making a public sale of 

land as administrator without an order of court, to the effect 
that the sale was authorized by the decedent’s will, entitles the 
purchaser, who was thereby misled and induced to buy, toa 
rescission of the contract in equity—Stark v. Henderson..... 
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CHANCERY—conrinvep. 


21. When legatee may come into equity.—If an executor refuses to as- 
sent to a legacy, where his refusal is not necessary to protect 
the rights of creditors or other legatees, the legatee may come 
into equity, to compel an assent to and delivery of his legacy, 
with interest or hire ; but, wherea selection by the legatee is 
annexed as a condition precedent to his legacy, the selection 
must be made, and notice thereof given to the executor, before 
the filing of the bill, unless such selection is prevented by the 
executor.—Vaughan v. Vaughan’s Heirs................+0.-- 329 
22. Equitable relief against award on ground of mistake—Equity will 
not set aside an award, on account of asimple error of judgment, 
on the part of the arbitrators, in the decision of a legal question. 
Young v. Leaird........... Ldigha mabe h Re dm we« OMe ng hon a aee 371 
23. Equitable set-of_—A purchaser of land, having been put in pos- 
session under his contract, and received a deed with covenants 
of warranty, cannot, in the absence of fraud in the sale, or the 
insolvency of his vendor, maintain a cross bill on account of a 
defect in the title, when the vendor files a bill to foreclose a 
mortgage given to secure the purchase-money.—Magee v. Mc- 
MA Raa MieAic been sels sds «dene iemnbpeenesse cote 420 
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II. PheapING AND PRACTICE. 


24. Amendment of bill—An amendment of the bill is neither neces- 
sary nor proper to traverse defensive averments brought for- 
ward by the answer.—Lanier v. Hill................0000000: - lil 

25. Taking new testimony after final hearing.—After the final hearing 
of a cause, and the reversal of the chancellor’s decree on error, 
leave to take additional testimony, to contradict the answer, 
should not be granted to the complainant, because he was in- 
formed by his solicitor that such proof was unnecessary...... 111 

26. Dismissal of bill without prejudice.—After the reversal on error 
of the chancellor’s decree, dismissing the bill on final hearing, 
and the remandment of the cause, the chancellor may refuse to 
dismiss the bill, on motion, without prejudice................ 111 

27. Misjoinder of complainants——Where several persons join ina 
bill, as partners, and it appears that one of them is not entitled 
to relief, the bill must be dismissed as to all.—Plant & Co. v. 
N.S scien wep oka poo sm ceereen vps ides ses 160 

28. Parties to bill for specific performance.—All the distributees of 
an estate are necessary parties to a bill, which seeks to enforce 
the specific execution of an assignment by one of them, toa 
third person, of all his interest in the undivided assets of the 
estate in the hands of the administrator —Bogan v. Camp..... 276 

29. Allegations of bill for specific performance—When a bill seeks 

to enforce a contract, by which one of the distributees of an es- 

tate assigned to the plaintiff a one-third interest in the undivided 

assets of the estate, it must show that such distributee, at the 
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CHANCERY—continvep. 
time of the assignment, had an interest in the assets then re- 
maining undivided, and furnish the data from which that inter- 
est may: be-ascertained |... 2... tee USN : 

30. Repugnancy mn bill—A bill with a double aspect, suckinng to 

establish for an infant complainant either a partnership interest 

in certain water-works, under a contract made by his father for 





. 276 


his benefit, or a resulting trust on account of the investment of 


his money in said water-works by his father as guardian, is not 
obnoxions to the charge of repugnancy.—Stein v. Robertson... 
31. Parties to bill for reformation of deed.—The heirs-at-law of the 
vendor are not necessary parties to a bill, filed by the purchaser 
against his administrator, for a reformation and partial cancel- 
lation of the deed, as to a tract of land to which the vendor had 
no title, and which was included in the deed by mistake.—Wil- 
liathe v: Mitchell's Adm’r.. 5... 5.00. 0 ee eae 
32. What relief defendant may obtain without cross-bill—On bill be- 
ing filed by a purchaser against the personal represent tive of 
his deceased vendor, seeking a reformation and partial cancel- 
lation of his deed, as to a tract of land to which the vendor had 
no title, and an abatement of the purchase-money,—although 
the defendant can obtain no active relief without a cross-bill, he 
may nevertheless insist that the complainant shall be required to 
do equity, by accounting for another tract, which was omitted 
from the deed by mistake, but of which the purchaser has re- 
tained the undisturbed possession; and this, notwithstanding 
the frame and prayer of the bill prevent the complainant from 
obtaining any relief as to that tract............ccceecceceeees 
33. Parties to bill for rescission of contract.—Aftcr the death of the 
purchaser, his personal representative is the proper party to 
file a bill for a rescission of the contract, where a return of the 
purchase-money paid is the only relief to be obtained ; the title 
to the land being divested out of the heirs and devisees, by a 
cancellation of the vendor’s entry in the land-office——Bryant’s 
Exevutor v. BOOtne 5. eS eae ee we eee 
34. Supplemental bill.—A fact which, though necessary to the per- 
fecting of the original cause of action, did not exist until after 
the original bill was filed, cannot be brought forward by supple- 
mental bill.—Vaughan v. Vanghan’s Heirs................0008 
35. Averments of bill construed against complainant —An allegation 
in a bill, which seeks relief against a judgment at law against 
complainant and another as partners, “that by the records of 
said court there appears to have been an appearance entered 
by some one,” must be construed to mean that the appearance 


286 


was entered for both the defendants.—Stubbs v. Leavitt...... 352 


36. Admissibility of answer as evidence against co-defendant.—The gen- 
eral rule is, that the answer of one defendant is not admissible 
as evidence against a co-defendant.—Chambliss v. Smith: ...... 
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37. Allegations of bill_—An allegation ina bill, that complainant 
“is informed” of the existence of a material fact, is not an aver- 
ment that such fact exists—Cameron v. Abbott............... 416 

38. Same.—An allegation, that two of the defendants, who have 
the legal title to the lands in controversy, “have no claim to said 
land, or any portion thereof, or interest therein, which, in equity 
and good conscience, can counteract or overreach complainant’s 
complete equity,” is but the statement of a conclusion, and not 
INI CR Sis Sanaa Kawcinowioesac.cesdore 416 

39. Proof without allegations.—Relief cannot be granted on matters 
admitted and proved, when not supported by the requisite al- 
RIN OIG si. csuriascidawehaGs Heses sx vied dow seeder 416 

40. Dismissal of bill without prejudice—Where the bill is without 
equity as to one of the defendants, for want of proper allegations, 
but the answers and proof establish a case for equitable relief 
against him, the bill should not be dismissed absolutely as to 
Aaa 8 BGs Le Ss EN Fa CAE Ce ee ne BUS 0 ode nln o'v's 416 

41. Decree reversed and rendered.—If a bill is dismissed absolutely 

by the chancellor, when it should only be dismissed without 

prejudice, the appellate court will reverse the decree, at the 

instance of the complainant, and itself render the proper decree. 416 




























CHARGE OF COURT. 


1. Charge held erroneous, because invading province of jury.—A charge, 
which instructs the jury, that they may infer the prisoner’s guilt 
from certain facts, hypothetically stated, “and other circumstan- 
ces in the cause,” is erroneous, because it assumes the existence 
of “other circumstances in the cause,” instead of leaving the 
jury to decide upon the credibility of the evidence tending to 

i prove them.—Thompson v. The State...............-eeee00> 28 

2. Same.—A charge in these words : “If the jury believed that the 
defendant knew of, and was concerned in, and aided in the 
stealing of the copper, as set out in the evidence, they they might 
find him guilty, although he was not actually present at the time 
of the larceny,”—invades the province of the jury,and is there- 
fore erroneous.—Herges v. The State...............2s0000e 45 

3: Same.—Although the court, in instructing the jury, may state 
legal presumptions, it cannot draw an inference of fact—Easter- 4 
IO 4. Sie Silk Hak deena 8b B96 s 6b Teo os ado ‘oa 4 
_ 4. Same.—A charge to the jury, assuming as proved a fact which q 
the evidence only tends to prove, is an invasion of their province, 
and therefore erroneous.—McDougald’s Adm’r v. Rutherford... 253 
5. Same.—Where a cause is tried on an agreed statement of facts, 
which contains no admission of a fact essential to the defense, 
a general charge in favor of the defendant is an invasion of the 
province of the jury.—Gunter v. Leckey.................-505 592 
6. Explanatory charge, when necessary.—An affirmative charge, which 











































INDEX. 758 


CHARGE OF COURT—continvrep. 
asserts a correct legal proposition, although objectionable on 
account of its generality, is no ground for a reversal of the judg- 
ment: the party objecting to it should ask an additional or ex- 
planatory charge.—Skinner v. The State............ccceeeeee 524 

7. When general charge on evidence is erroneous.—Where the ques- 
tion of fraud vel non is directly involved in the issue, and the 
evidence upon the point is conflicting, it is error in the court 
to instruct the jury, that if they believe the evidence they must 
find for the plaintiff—Williams v. Hartshorn..............6+- 211 

8. Presumption in favor of affirmative charge—Where the bill of 
exceptions does not purport to set out all the evidence, the ap- 
pellate court will presume that a general affirmative charge was 
justified by the evidence.—Doe d. School Commissioners v. 
ee ee errr re Te 243 
Also; Fleming v. Uasery.. . <. ees vc vcs ot svesisee scandens 283 

9. Erroneous charge too favorable to appellant.—An erroneous affirm- 
ative charge, which, when construed with reference to the 
evidence, is too favorable to the appellant, constitutes no ground 
of reversal in his favor —Wharton v. Littlefield.............. 245 

10. Specific objection to charge—When a party excepts to a charge 
on a single specified ground, the appellate court will confine 
him to the objection specifically stated.—Stein v. Ashby....... 363 

11. When abstract charge will not reverse—A charge which is ab- 

stract, but unobjectionable in other respects, is no ground for a 

reversal of the judgment, when the record clearly shows that it 

could not have injured the appellant................0eee0ee- 363 





CODE, CONSTRUCTION OF. 


1. 3.397. License for keeping eating-house—Winter v. The State... 22 
2. 3397. License for selling slave-——Brooks v. The State........... 513 
3. 32 399-400. Same.—Gunter v. Leckey..........ceeeceeeseees 591 
4. 3977. Unlicensed physicrans.—Downs v. Minchew........-...-+ 86 
5. 21058. Retailing.—Easterling v. The State............05-0e-8 46 
6. 21556. General assignment for benefit of creditors —Holt & Cham- 
bers v. Bancroft, Betts & Marshall............ceccceeecceecs 193 
7. #% 1602-03. Revocation of will—Powell v. Powell....... Vinans 4 eee 
8. 31611. Attestation of will—Powell v. Powell............+00 697 
' 9. 931772-86. Partial distribution of estate—Johnston v. Fort..... 78 
10. 21888. Appeals from probate decrees.—Johnston v. Fort........ 78 
Thomas vi Damas... ... .. 0 ss sides Meise ases ses eeheeeeees 83 
11. 1991-92. Separate estate of wife.—Smith v. Smith........... 642 
12. 2 2032-34. Removal of infant's property by foreign guardian.— 
Carlisle v. Tattle and Wife. ... 02.0 scsiei'e c8swenie nt somone 613 
Lary ¥< Gang. oi ck ctv cots setae en eee ee 631 


13. 3 2218. Costs in real action—Sims & Howell v. Thompson and 
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CODE, CONSTRUCTION OF—continvuep. 
14. 32313. Examination of plaintiff as witness—Pryor v. Harris... 118 























MT NE WE MEU. sce ccc cc cdescecsvevevccecbecus 721 
15. 32377. Usury—Black v. Hightower.................00000. 317 
16. 3 2398. Security for costs —Ezx parte Morgan.............+.+5 51 
17. 32462. Exemption law.—Simpson v.Simpson................ 225 
18. 3 2654-55. Quo warranto.—The State v. Town Council Cahaba.. 66 
19. 3 2956-63. Equitable attachment—McKenzie v. Bentley....... 139 
20. 2 3041. Costs of appeal—Smith’s Ex’rs v. Smith.............. 642 
21. 3 3081. Punishment of murder——White v. The State.......... 518 
22. 33142. Obtaining goods by false pretenses—O’Connor v.The State. 9 
23. 33165. Forgery—Bishop v. The State.................0 000s 34 
24. 33243. Gaming.—Burnett v. TheState................0005- 19 

EE. Goede Sea CUSC LNG Ue do cee see bete ues 524 
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25. 3 3296. Homicide of slave by cruel treatment —Howard, Ez parte. 43 
26. 3613. Change of venue—Bishop v. The State............... 34 
27. 3 3741-44. Bail_—Ex parte Burnett..............000 cee eeee 461 
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COMMON CARRIERS. 
See BarLMents. 





















CONFLICT OF LAWS. 


1. Interpretation of contract.—The interpretation of a contract, and 
the obligations which it imposes on the respective parties, 
are to be determined by the /ex loci contractus, and not by the 
lex domiciliit—McDougald’s Adm’r v. Rutherford.............- 253 
2. Transfers of personal property —Although the removal of hus- 
band and wife to this State, with their property, does not 
affect their relative rights to the wife’s property, as secured to 
her by the laws of the State in which it was acquired ; yet 
the validity of a subsequent transfer of such property must be 
‘determined by the laws of this State—Drake and Wife v. 
Ns SUE PR FS IOGEAR Ca SS 382 








CONSTABLES. 


1. Liability of constable’s sureties—Under the provisions of the 
Code, (#3 2466, 130,) the sureties on a constable’s official bond 
are liable for their principal's wrongful act, in taking and sell- 
ing, by color of his office, property which was exempt from 
levy and sale at law ; the defendant in execution having made 
the statutory affidavit, within the time required by law.—Mc- 
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CONSTITUTIONAL LAW. 
See SratutTEs, l. 


CONTRACT. 

1. Rescission.—A mere unexecuted intention, on the part of the 
vendor, to abandon the contract, does not amount to an actual 
abandonment, nor justify the purchaser in so treating it; nor 
does the mere institution ofa suit by the vendor against the 
purchaser, to recover the rent of the land, and of another ac- 
tion against the purchaser’s widow, to recever the land itself, 
each of which actions was successfully defended, authorize the 
purchaser to consider the contract rescinded, or to recover 
back the purchase-money which he has paid——Donaldson’s 
Adm'r v.. Waters’. Adm’r ....... 0... ss's Sass e esses eee eed 175 

2. Interpretation governed by what law.—The interpretation of a 
contract, and the obligations which it imposes on the respective 
parties, are to be determined by the J/ex loci contractus, and not 
by the lex domicilii—McDougald’s Adm’r v. Rutherford....... 253 

3. Breach by plaintiff defeats recovery—If the owner retakes the 
possession of his slave, before the expiration of the stipulated 
time of hiring, and against the objection of the hirer, he cannot 
afterwards recover any portion of the hire—Farrow v. Bragg’s 


4. Same.—If the owner retakes the possession of his hired slave 
during the term, without legal cause, and refuses to surrender 
him on the demand of the hirer or sub-hirer, he is guilty of a 
breach of contract, and cannot recover any portion of the hire; 
nor can he excuse such breach of contract, as against the hirer, 
on the ground that his unlawful act amounted to a tort as 
against the sub-hirer—Harris v. Maury..........eeeeeeeeeeee 679 

5. Consideration and validity of assignment by distributees—A con- 
tract, by which two of the distributees of an estate assign and 
trausfer to a third person, in compromise of a suit instituted by 
him against the estate, all their interest in the undivided assets 
of the estate, is supported by asufficient consideration, and may 
be enforced.—Bogan v. Camp...........ccecesseecccssecees 276 

6. Mutuality necessary to validity.—An agreement’between the pur- 
chaser of a tract of land and another person, to the effect that 
the latter may have the land if he can and will pay for it, im- 
poses no obligation on the latter to take the land, and, conse- 
quently, does not amount to a contract for want of the requisite 
mutuality —Chambliss v. Smith. ............ccceseeeeeeeeees 366 

7. Alteration and rescission.—After a verbal sale of chattels has 
been consummated by delivery, neither a subsequent change in 
the mode of payment, nor the subsequent acceptance of a bill 
of sale, operates a divestiture of the title, or a rescission of the 
contract—Sanders v. Stokes.........cces eee eeees ype REP Ee “432 

8. Sufficiency of consideration—A promise by the purchaser of a 
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CONTRACT—continvep. 


slave, after the consummation of the contract, to give a new 
note, with security, for the purchase-money, in consideration 
merely of a prior unaccepted offer, pending the negotiation, to 
give security, is nudum pactum; but, if the parties mutually — 
agree to a subsequent modification of their contract, the prom- 

ise of each issupported by a sufficient consideration.—Thomason 





INDEX. 
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9. Sahee ge.—A release under seal is not necessary to discharge 
II ia iis, « 253d dine ban een endcannesedanseen 444 
10. Parol stipulations merged in written contract——An offer by the 
purchaser, pending the negotiation, to give secueity to his note 
for the purchase-money, is waived, by implication, if the vendor 
accepts a note without security...........cccccccsscsccccees 444 
11. Sufficiency of compromise as consideration.—A promise to pay a 
sum certain in compromise of a pending suit, or in settlement 
of a controversy for which, though it has not assumed the form 
of a pending suit, there is a reasonable ground, is supported by 
a sufficient consideration.—Allen and Wife v. Prater......... . 458 
12. Effect of illegal——W here the plaintiff cannot establish his cause 
of action, without relying on an illegal contract, he cannot re- 
OOpeteAdunter Vi LOCkOy oi io5's'vis ois vidsioiees dvowenceee seoeretss 591 
13. Difference between sale and exchange.—A contract, by which the 
title and possession of a slave are transferred for a valuable 
consideration measured in money terms, is a sale, whether the 
consideration be paid in money, or in something agreed upon 
as its equivalent; but a contract, by which the owner of two 
slaves transfers them to another, in consideration of two other 
slaves and one hundred dollars in money, the price or value not 
being mentioned in money terms, is an exchange............. 591 
14. Entire contract of hiring—Where two slaves are hired, for a 
specified term, at a gross sum, the contract is entire, and its 
entire fulfillment is a condition precedent to its empeninanen =e 
MT ETE EL CLE bss Peews.'s 679 
15. Hirer’s right to sub-hire—The hirer of a slave has an implied 
right, in the absence of an express stipulation to the contrary, 
to sub-hire the slave to another for any portion of the term.... 679 
(16. Gratuitous promise —A promise by acreditor, in consideration 
of the execution ofa note by his debtor for the debt already 
due, to supply him with goods in future, is without considera- 
tion.—Overdeer & Aughinbaugh v. Wiley, Banks & Co........ 709 
See, also, BAILMENTs. 
Bonps anD CovENANTS. 


CORPORATIONS. 

1. Proceedings for forfeiture of charter.—An information, in the na- 
ture of quo warranto, cannot be filed on the relation of a private 

citizen, to vacate the charter of a municipal corporation, (Code, 
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CORPORATIONS—continvEp. 


@ 2654,) on account of the passage of an unauthorized ordinance 
fixing the price of a license for retailing spirituous liquors at 
$1,000.—The State, ex rel. Burnett y. Town Council of Cahaba. . 
2. Authority of directors to call in stock—_Where the charter of an 
incorporated plank-road company authorized the stockholders 
to make calls for payment on subscriptions for stock, and to 
appoint a board of directors, consisting of stockholders, “to 
manage the business of the corporation,”—held, that the stock- 
holders might, by resolution, after the organization of the com- 
pany, delegate to the board of directors the power to call in 
stock.—Rives v. South Plank-Road Co........... as Hae VRE 
3. Declarations of directors admissible against corporation—In an 
action against a delinquent subscriber for stock in an incorpo- 
rated plank-road company, the defendant may prove that, before 
he subscribed for any stock, the president and one of the direc- 
tors of the company represented to him that the road would be 
so located as to run near or through his plantation ; and that 
the road was not located according to said representations. 
(Watker, J., dissenting, held that the declarations of its officers 
were not admissible against the corporation, unless it was first 
shown that they were made while such officers were engaged 
in the prosecution of the business of the company, or acted for 
it in taking the defendant’s subscription, and that the company, 
when accepting the subscription, knew that it was procured by 
false representations.) .'..........e.eeeeees savas SU sideaneeut 
4. Declarations of president not admissible against corporation.—The 
declarations of the president of a plank-road company, relative 
to the manner in which the money subscribed for the road should 
be appropriated, are not admissible evidence for a delinquent 
subscriber for stock, when it is not shown thatsuch declarations 
influenced the defendant’s subscription, or that they were made 
while the declarant was acting as the agent of the company, in 
receiving subscriptions for stock.—Smith v. Central Plank-Road 
COMPATF s 66s ive co vcsdee'sese dU beiiees cdbs be Vi UUM EOM RR 
5. Attachment against foreign corporation —An attachment lies 
against a foreign corporation, under the act of 1854, (Session 
Acts 1853-4, p. 29,) on a cause of action which arose prior to 
the passage of the statute.—Steamboat Co. v. Barclay & Hender- 


6. General powers of municipal corporations—A municipal corpora- 
tion must act within the limits of its delegated powers, but may 
pass all laws necessary or proper to carry into effect a given 
power.— Ex parte Burnett. .........cceeecceseeeeseenetecees 
7. Powers of corporate authorities of Cahaba to fine and imprison.— 
Under the 6th and 8th sections of the act incorporating the 
town of Cahaba, (Toulmin’s Digest, 817,) each member of the 
town council has power and authority asa magistrate, within 
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CORPORATIONS—continvep. 
the corporate limits of the town, to impose fines, not exceeding 
$50, and to imprison for not more than three days, for the viola- 
tion of a municipal ordinance ; but, before the power to imprison 
can be exercised, there must have been a judicial ascertainment 
of the fact that such ordinance has been violated............. 461 
8. Validity of by-law respecting retailing of spirituous liquors.—A 
by-law, fixing the price of a town license for retailing spirituous 
liquors at $1,000, is in its nature prohibitory, and is not author- 
ized by any express or implied grant of power to said municipal 
authorities ; and the fact that one retailer, submitting to the 
terms of such ordinance, has done a prosperous business, does 
not affect the nature of the ordinance..........0.....eee00e: 461 
9. Judicial notice taken of municipal charter, but not of by-law.—The 
courts are bound to take judicial notice of the charter of a mu- 
nicipal corporation, and of its power to make by-laws ; but not 
of the by-laws made by it.—Case v. Mayor of Mobile.......... 538 
10. Validity of by-law prohibiting sale of meats except at market—An 
ordinance, prohibiting, under a penalty of $20, “all hawking and 
peddling about the streets of the city, of meat, game, or poultry,” 
is authorized by the charter of the city of Mobile, and is neither 
unreasonable, unconstitutional, nor against common right.—Shel- 
UO ME atop ccs cc tcccnecvccscbaetcccsssacs 540 
11. By-law partly void—Where a by-law consists of several dis- 
tinct and independent parts, some of which are void because 
not authorized by the charter, this does not affect the validity 
of the other independent provisions...................2005: 540 
12. Name of corporation.—Although a name is necessary to the 
existence of a corporation, and is generally expressed in the 
charter, it may nevertheless be acquired by usage and implica- 
tion Smith v. Central Plank-Road Company................. 650 
13. Construction of act incorporating Central Plank-Road Company. 
Under the act incorporating the Central Plank-Road Company, 
the corporate existence of said company could not commence 
until $50,000 of stock had been subscribed ; but the actual pay- 
ment of $10 on each share is nota condition precedent to the ex- 
istence of the corporation. The branch roads, however, which 
the charter authorizes, declaring them “hereby incorporated,” 
are not limited to any amount of stock, but, on accepting the 
provisions of the act, and organizing under it, thereby acquire 
IIIS Ss Ce et creer eccteh tee cescrscrececec’ 
14. Notice to stockholders of calls for stock—Where the charter of 
the corporation does not require a written notice of calls for 
stock, a verbal notice by the secretary, by order of the presi- 
dent, in pursuance of a resolution of the board of directors, is 





MLCT T CUP eRe se cy oUbewcseb ct Occccesbosonvtvccecvece 
15. Competency of stockholder as witness for corporation.—The secreta- 
ry of a corporation, who was also a stockholder, but transferred 
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CORPORATIONS—continveED. 
all his stock after the institution of the suit, is a competent wit- 
ness for the corporation, in an action against a delinquent stock- 
holder, although the corporation was indebted at the time he 
transferred his stock, and continued indebted up to the time of 


1, Co 1g (SNR a pe Sxl csp soins Wide ela cages aaa Pee 650 


16. Fraudulent management of corporation.—The fraudulent manage- 
ment of a corporation, or the fact that its operations are incon- 
sistent with the purposes of its charter or the public interest, 
although it might authorize proceedings for a forfeiture of its 
charter, is not available as a defense to a delinquent stock- 


holder, when sued by the corporation.................. — 


COSTS. 

1. Sufficiency of bond for costs —In a suit commenced by a corpora- 
tion, a bond for costs, in the penal sum of two hundred dollars, 
conditioned for the payment of such costs “as may be adjudged 
against the plaintiff,” is not a compliance with the requisitions 
of the statute.—Ez parte Morgan..........escsseeeesccceees 

2. Mandamus lies where security for costs is erroneously held suffi- 
ctent.-—-On motion to dismiss a suit, instituted by a corporation, 
for want of security for costs, if the circuit court erroneously 
holds the security sufficient, mandamus lies upon its decision. 

3. Practice in case of insnfficient security Whether, in case. such 
plaintiff gives insufficient or defective security for costs, his 
suit should be dismissed, or he should be allowed to substitute 
new security, quere? (Rice, C.J., and Srons, J., differing in 
opinion ; WALKER, J., not Sitting.) .........ssecsccsescensvess 

4. Security in proceedings by quo warranto.—W hen an information 
is filed, on the relation of a private citizen, he must give securi- 
ty for the costs of the proceeding.—State, ex rel. Burnett v. 
Town: Coungil of Onhabar, ...:..<.siviesieie or einio sieiuine shih weenie 

5. Costs on trial of issue confesting will—When the probate of a 
will is contested by an administrator previously appointed, the 
costs are properly adjudged against him individually, if he fails ; 
but, if he acted in good faith, he is entitled to reimbursement 
out of the estate on settlement of his accounts.—Bradley v. 
BGP OOW os sip 0.9 9:9 dcisinidia owed 6:44 ew 5 ote Ss alae aS 

6. Costs in ejectment—W hen final judgment by default is rendered 
without the intervention of a jury, the defendant is not liable 
for costs, unless the record affirmatively shows that proof was 
made that he was in possession at the commencement of the 
suit ; but the erroneous imposition of costs, in such case, will 
be amended on error at his costs.—Sims & Howell v. Thompson 
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7. Costs as damages.—Costs imposed on the plaintiff, in an action 
on an injunction bond, as the condition of a continuance, are not 


recoverable as part of the actual damages.—Bullock v. Ferguson 227 
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COSTS—continvep. 

8. Costs on successful plea of usury.—To authorize a reversal of the 
judgment, at the defendant’s instance, on account of the refusal 
of the court below to impose the costs on the plaintiff, when the 
plea of usury was successfully interposed. the record must show 
that an intentional reservation of usurious interest was proved : 
if the bill of exceptions does not purport to set out all the evi- 
dence, the appellate court cannot infer that this proof was made, 
from the mere fact that the plaintiff recovered a judgment for 
less than the amount of his note.—Black v. Hightower........ 317 

9. Costs on revivor of motion against sheriff.—In vacating, at a sub- 
sequent term, a void order of revivor, it is erroneous to render 
judgment for costs against the personal representative of the 
plaintiff ; but, if he appeals from such judgment, giving bond or 
security for the costs, the error will be amended at his costs. 
a PEEP LY LEELA LTE EEE 588 

10. Taxation of costs—In taxing the costs of an appeal, no allow- 
ance will be made for papers unnecessarily copied into the 
transcript.—Smith’s Executors v. Smith..............0.00.00- 542 








COUNTY. 

1. Liability for medical services rendered to prisoners—The county 
is not liable for medical services rendered at the request 
of the sheriff, to prisoners confined in the county jail, who 
are shown to be insolvent; nor for such services rendered 
to a slave, charged with the murder of his master, although it is 
shown that such services were necessary to his life and health, 
and that the relatives of his deceased master refused to procure 
medical aid for him—NMitchell v. Tallapoosa County........... 130 


COURT, CIRCUIT. 

1. Jurisdiction as to amount.—In a civil action, commenced in the 
circuit court, and founded on a moneyed demand, if the plaintiff 
recovers only fifty dollars or less, and the amount of his recove- 
ry is not reduced by a set-off successfully made, the courtshould 
dismiss the suit on motion, unless the statutory affidavit is 
ee) | De eA a ee Ye ee 208 


CRIMINAL LAW. 

1. Obtaining goods by false pretenses—To make out the statutory 
offense of obtaining goods by false pretenses, (Code, 3 3142,) it 
is not enough to prove that the pretense was false, and that 
the prisoner thereby obtained the property; but, in addition 
thereto, the fraudulent intent at the time must be proved. 
O’Connor v. The State...............eeeees ee aitewin 0» 9 

2. Sufficiency of indictment—An indictment, in the form prescribed 
by the Code, for obtaining property by false’ pretenses, is suffi- 
ciently certain and definite.............. PoE oy re ere 9 
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CRIMINAL LAW —contTINvuED. 

3. Variance between allegation and proof of pretense-—A pretense by 
the prisoner, “that he had in Macon seven thousand dollars,” is 
materially variant from a pretense, “that he had seven dollars 
less than seven thousand in a bank in Macon.”.............. 3 

4. Assault defined —-To constitute an assault, there must be the 
commencement of an act, which, if not prevented, would pro- 


duce a battery : the drawing of a pistol, without presenting or © 


cocking it, is not an assault.—Lawson v. The State............ 
5. Larceny.—Proof of ownership of stolen property—The stolen 
bank-notes having been found, in a place pointed out by the 
prisoner, and handed to the person from whom they are alleged 
to have been stolen, it is not permissible for the prosecution 
to prove that he “received them as his own ;” nor does the death 
of the alleged owner before the trial render such evidence 
competent.—Sayres v. The State............. ccc cece wee eee 
6. Same.—Hearsay inadmissible—The declarations of the person 
from whom the bank-notes are alleged to have been stolen, 
made on the morning after the night of the prisoner’s arrest, “to 
the effect that he and the prisoner were drunk together on that 
night, that he Jet the prisoner have said bank-notes for the pur- 
pose of investing them in the grocery business, and that they 
were not stolen,” are not competent evidence for the prisoner, 
although the declarant has since died.................0eeeee 
7. Keeping eating-house without license-—An oyster-stall, in a room 
which is also used for retailing spirituous liquors,at which raw 
oysters are sold by retail, with pepper, salt and crackers, and 
eaten at the stand, is an eating-house, within the provisions of 
the revenue law.—Winter v. The State..................0005 
8. Criminal liability of agent—It is no defense to an indictment 
for keeping an eating-house without a license, that the defend- 
ant carried on the business on account of an employer, and not 
a Pe A OW Le ee a 4 be CPP ee ye Pree Yi ybio 
9. Homicide.—Admissibility of declarations by prisoner and his wife 
at time of arrest.—The deceased was last seen in company with 
the prisoner and his wife, whom he was engaged in moving 
from an adjoining State; and they were seen, after his disap- 
pearance, pursuing their way in his wagon. A person aided in 
the arrest, who was acquainted with the deceased and the pris- 
oner, and who testified, that the prisoner’s wife, at the time of 
the arrest, “ran out of the house, and, slapping him on the shoul- 
der, said, ‘I told you that, Tommy ;’ to which the prisoner re- 
plied, ‘Go off, God damn you, and hold your tongue, and speak 
to nobody about it.’” Held, that the prisoner’s*reply to his 
wife was admissible evidence against him; and that her excla- 
mation was also admissible, as shedding light on his reply. 
Lilew ys: Tie Bite 0 i 35 20S CN ns ae ee eae 
10. Homicide of fugitive slave resisting apprehension——No one has a 
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CRIMINAL LAW—continvep. 
right, in attempting to arrest a runaway slave, to kill him to pre- 
vent his escape ; yet, if the slave resists apprehension, or pre- 
sents a hostile attitude, the captor is not bound to desist from 
or abandon the arrest, but may press forward in the prosecu- 
tion of his purpose ; and in the further prosecution of that pur- 
pose, after using all reasonable available means at hand to effect 
the arrest without injury to the slave, he may lawfully take the 
slave’s life under circumstances which would render any other 
homicide justifiable on the ground of self-defense—Morton v. 
BS is TAs eA Scins's cmd. co sicies ob Canes 
11. Admisibility of declarations by prisoner ofter arrest.—A conver- 
sation between the prisoner and his accomplice, during their 
preliminary examination before the committing magistrate, in 
which the latter threatened to kill the prisoner if he made any 
disclosures, and the prisoner replied that he would not disclose 
anything, is admissible evidence against the prisoner ; and a 
subsequent conversation between them, while confined in the 
same room together, in which each accused the other of having 
caused their situation, is also admissible.—Scott v. The State, . 
12. Evidence of acts by accomplice—Evidence having been introduc- 
ed by the prosecution, tending to show a conspiracy between 
the prisoner and his accomplice, not only to steal the prosecutor’s 
watch, but afterwards to meet at another place, as soon as con- 
venient, and there divide the profits ; the fact that his accomplice, 
having stolen the watch, afterwards paid double toll at a bridge 
on the direct road to the place at which they were to meet, is 
admissible evidence against the prisoner, when on trial for the 
Sa A RPO PEON 59 0b isis a We wine BH ws Grew omtitow seas 
13. Punishment of murder in second degree.—On a conviction for 
murder in the second degree, the court has the power to fix the 
imprisonment, and may, in its discretion, sentence the offender 
to imprisonment for life-—White v. The State................ 
14. Sentence on conviction for murder.—Where two persons are 
jointly tried and convicted for murder, and the court thereupon 
adjudges “that the said defendants be confined in the penitenti- 
ary of the State of Alabama during their natural life-time,” this is 
equivalent to sentencing each one of the defendant to imprison- 
ment during his natural life.......... ie atibes Deis oe bw e.vews tis 6 
15. Sufficiency of indictment for incest+-An indictment, charging 
that the prisoner, “being then and there the father of Elizabeth 
B., and within the degree of consanguinity within which marri- 
ages are declared by law to be incestuous and void, and then 
and there knowing the said Elizabeth to be his daughter, did 
then and there live with the said Elizabeth in a state of adulte- 
ry,”—is sufficient under the Code.—Baker v. The State......... 
16. Punishment of incest—The punishment of incest, as:prescribed 
by the Code, is 'the.same-as under the former law.............- 
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CRIMINAL LAW-——continvep. 


17. What constitutes incest—Adultery, committed with a natural 
daughter, is within the statute, equally as if she was born in law- 
Sieh HIN oo. os bie a no ibs VX cinco nipinis Weis « des vee Cea Emaue 6 §21 
18. Sufficiency of general verdict of guilty—Where the defendant 
pleads not guilty to an indictment containing a good and a bad 
count, a general verdict of guilty as charged in the indictment 
will be referred to the good count..............cccceccceees §21 
19. Sufficiency of indictment in description of defendant.—If the in- 
683 dictment alleges that the defendant’s christian name is unknown 
to the grand jury, it is not demurrable on account of the omis- 
sion of his christian name.—Skinner v. The State............. 524 
20. Forgery.—Proof of forged instrument.—If the instrument alleged 
to have been forged is set out literally in the indictment, and is 
proved to have been mutilated, the State may resort to secon- 
dary evidence of the contents of the mutilated part, after first 
proving the existence of the writing before mutilation as de- 
scribed ; and, in connection with such secondary evidence, may 
503 then offer in evidence the mutilated writing itself—Thompson 
Ve CMO TNE ns sida 6 b.0 5 0c en's teens sapanneeay bee ape Gennes 28 
21. Same.—Laying predicate for secondary evidence.—Secondary evi- 
dence of the contents of the instrument charged to have been 
forged, which is alleged in the indictment to have been destroy- 
ed or withheld by the defendants, cannot be received, on proof 
that it was last seen, on the trial of a habeas corpus at the suit of 
another one of the defendants, in the possessiou of his attorney, 
who is not called to answer as to his possession.—Morton v. 
03 SOWIE, viii 6. oi ces sen cnsnccccesseee eam anmanne 527 
22. What constitutes forgery—Under an indictment for forgery, a 
conviction may be had on proof that the prisoner uttered and 
published as true a forged instrument, knowing it to be forged. 
18 Bichop v.- The Btate,... « s..ics «sass ooo ceeb ews Luanemenae 34 
23. Comparison of handwriting by jury.—A genuine signature of 
the supposed maker or endorser of the forged instrument can- 
not be given in evidence, for the purpose of enabling the jury 
to compare the handwriting with that of the forged instrument. 34 
24. In what county offense is completed.—A person, being at the time 
18 in one county, may, through the hands of an innocent agent in 
another county, utter and publish as true a forged instrument 
in the latter county, so as to be there guilty of forgery........ 34 
25. Gaming.—Sufficiency of indictment.—An indictment for gaming, 
in the general form given in the appendix to the Code, is suffi- 
cient, because it pursues the prescribed form, although charging 
that the gaming was (inter alia) “at an outhouse where people 








1 resort.”-— Burnett v. The State... . oc cciepis vensieis oe oe sens sibiow» 19 
26. Same—lIn an indictment for gaming, it is sufficient to charge 
1 that the defendant played “at a game of cards or dice,” &c., in- 


stead of “at a game with cards or dice.”—Cochran v. The State. 542 
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764 INDEX. 


CRIMINAL LAW—conrinveEp. 

27. Evidence confined to single offense—Although an indictment for 
gaming, in the form prescribed by the Code, charges several dis- 
tinct offenses in the alternative; yet, on the trial, the State is 
confined to evidence of a single offense ; and cannot, after intro- 
ducing evidence of any one act, be allowed to adduce evidence 
of another act at a different time or place.................06. 542 

28. Magistrate’s office public house—The office of a justice of the 
peace isa “public house,” within the meaning of the statute 
against gaming.—Burneit v. The State..............-eees eee 19 

29. House prima facie entirety—Where a house consists of two 
rooms, front and back, which are connected by an open space 
intended for a door, and the front room is used as a magistrate’s 
office, the back room is also within the prohibition of the statute, 
although only used by the partners of a dissolved firm for the 
occasional settlement of their outstanding accounts........... 19 

30. Storehouse is public house——A storehouse, in which dry goods 
only are sold, is a public house, within the statute against gaming, 
although the playing is by night, when the doors and windows 
are closed, and no person other than the players is present. 
ee aes at hyn enkd dink ares 524 

31. Navigable river not highway—A navigable river within this 
State is not a highway within the statute against gaming—Glass, 
EN sehiesets Sanh aah Mba A awh eee es-2 bad nb bs 58S 529 

32. Country store-house is public house——A country store-house is a 
public house, within the prohibition of the statute against gam- 
ing ; and where it consists of two rooms, of which the front one 
only is used for the purposes of the store, the fact that the back 
room is used only as a bed-room by one of the proprietors of 

the store, an unmarried man, and not for the purposes of the 

store, does not take it out of the prohibition —Huffman v. The 

TNC UES Gia Sok Ca ae ahh sises s Ave yobUss baw ESRD o's 013% 532 
33. Outhouse where people resort—The fact that defendant, with two 

or three other persons, once went to an outhouse tor the purpose 

of playing cards, and there engaged in a game, does not constitute - 

such house “an outhouse where people resort,” within the pro- 

hibition of the statute against gaming.—-Cain v. The State,.... 534 
34. Barber's shop is public house, and, prima facie, entirety —A bar- 

ber’s shop is apublic house, within the prohibition of the stat- 

ute against gaming ; and where a two-storied house, in a city or 

town, is rented and controlled by a barber, who uses the two 

rooms on the ground floor as his shop, the back room on the 

second floor is also within the prohibition of the statute, al- 

though accessible only by a flight of steps on the outside of the 

house, and used by the barber only in trying experiments in 

the daguerrean art, or as a depository for his broken apparatus 

and chemicals.—Moore v. The State.............cccceeeeees 550 
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CRIMINAL LAW —continvueEp. 


35. Sufficiency of indictment in description of stolen property.—An in- 
dictment for embezzlement, describing the property as “certain 
books, letter-files, knives, bank-shears, slates, and sealing wax, 
to about the value of forty dollars,” is sufficiently certain and 
definite, under the forms prescribed by the Code.—Mayo v. The 

36. Joinder of offenses——-Embezzlement and larceny from a store- 
house may be joined, in different counts, in the same indictment. 

37. Election by prosecution under indictment containing several counts. 
When an attempt is made, as manifested by either the indict- 
ment or the evidence, to convict the prisoner of two or more offen- 
ses growing out of distinct and separate transactions, the court 
should either quash the indictment, or compel the prosecuting 
officer to elect on which count he will proceed ; but, where the 
different counts are joined in the indictment, for the purpose of 
adapting it to the different phases which the evidence as to a 
single offense may assume, it should not interpose in either 
i, PO Tee EP TTP CTI eee Or ee 

38. Change of venue—On change of venue ina criminal case, the 
prisoner must be tried on a certified transcript of the original 
indictment and proceedings thereon, as required by section 3613 
of the Code, and not on the original papers themselves, as re- 
quired by the former rule of practice.—Bishop v. The State... . 

39. Sufficiency of clerk’s certificate to transcript.—It is not necessary 
that the clerk’s certificate, appended to the transcript, should 
be under his seal, either private or official ; nor is it necessary 
that either his signature or the authenticity of the transcript 
should be proved by evidence aliunde, since the court judicially 
knows who is the cirouit clerk... . .... s+ ics sh esenwes de vewes 

40. Indictment for homicide of slave by cruel treatment.—Under an 
indictment for the homicide ofa slave by cruel whipping, beating, 
or other cruel or inhuman treatment, framed under section 3296 
of the Code, the prisoner cannot be convicted of a higher offense 
than murder in the second degree.—Exz parte Howard........ 

Al. Retailing.—Selling liquor drunk on premises.—The statutory 
prohibition against selling spirituous liquors “in any quantity, if 
the same is drunk on or about the premises,” embraces places 
over which the seller has no legal right to exercise authority or 
control, but which are so near to his premises, and so situated 
in relation thereto, that they are within the mischief intended to 
be remedied ; but, where the liquor is taken by the purchaser, 
in the quart measure of the seller, to a place on the opposite 
side of the street, out of view of the seller’s house, about fifty 
feet distant therefrom, and in front of another store, and is there 
drunk, the court cannot assume, as a legal conclusion, that such 
place is within the statute —Easterling v. The State.......... 

42. Rape——Force, actual or constructive, is a necessary ingredient 
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CRIMINAL LAW —conrinvep. 
in the crime of rape: sexual commerce with a female, with her 
consent, does not constitute the offense, although her consent 
was procured by a fraudulent personation of her husband. 





Lewis v. The State.............. eth ons ei cade ss rycags eae 54 
43. Variance.—Proof of a rape will sustain an indictment for an 
IE UNI oi. vin. n seas pos temeenccessadadile 54 


44. Bigamy.—Proof of marriage.—In prosecutions for bigamy, the 
first marriage may be proved by cohabitation and the confes- 
sions of the prisoner; and such evidence, if full and satisfac- 
tory, is sufficient to authorize a conviction, without the produc- 
tion of the record, or the testimony of a witness who was pres- 
ent at the ceremony.—Langtry v. The State.................. 536 

45. Relevancy of evidence to prove perjury.—Under an indictment 
charging that the prisoner falsely swore, ina civil suit, “that he 
did not send his son to school last year, and did not know that 
his son went to school,” the fact that he knew his son went to 
school, if material to the issue in the civil suit, would be relevant 
evidence ; secus, if immaterial—Floyd v. The State............ 511 

46. Objection to grand jury.—The objection cannot be raised for 
the first time in the appellate court, that the record does not 
show that any of the grand jury except the foreman was sworn. 511 

47. License as auctioneer no authority to sell slaves as agent or broker. 

A licensed auctioneer, who is also engaged in the business of 
selling slaves as agent or br@er, is within the provisions of the 
statute respecting the sale of slaves “by a negro-trader, broker, 
or agent for the sale of slaves ;” and the fact that the owner of 
the slave was present at the sale, and executed the bill of sale 
to the purchaser, is no protection to him.—Brooks v. The State. 513 


CUSTOM. 


1. Admissibility to affect policy of insurance—Parol evidence of a 
custom cannot be received, to show that a marine policy of in- 
{| surance on goods shipped from New Orleans to Mobile, the lan- 
guage of which is plain and unambiguous, covers the overland 
transportation of the goods by railroad.—_Smith & Holt v. Mobile 
EN stoi thia sth cahenbibhicenteteneserans> se ndnean 167 
2. Admissibility on question of negligence in treatment of hired slave. 
In an action on the case against the hirer of a slave, for 
negligence, a witness for defendant may testify “that pru- 
dent planters generally did not call a physician to attend their 
negroes, unless in dangerous cases; but that they permitted 
their overseers to administer medicines to slaves when sick, ex- 
cept in dangerous cases, when physicians were called in.”— 
We MN 0 i wana Kb oanh shh epsecs oe syedpane cadens 562 
3. Admissibility to affect contract of common carriers —In an action 
against the owners of a steamboat, as common carriers, for fail- 
ing to deliver goods at the place specified in their bill of lading, 
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CUSTOM—conTINUED. 
evidence of a custom among the steamboat-men to ascend the 
river as high as the stage of water in it permitted, and then to 
land their cargo and deposit the goods in warehouses, is not ad- 
missible for the defendants.—-Cox, Brainard & Co. v. Peterson.. 608 


DAMAGES. 
1. Interest as damages.—Where a debtor is enjoined from paying 
over the money to his creditor, but is not restrained from using 
it inany other manner, he can only discharge himself from inter- 
est, by paying the money into court ; consequently, in an action 
on the injunction bond, a recovery cannot be had for interest, by 
way of damages, for the period intervening between the disso- 
lution of the injunction by the chancellor and the affirmance 
of his decree on error, no supersedeas bond having been given. 
Balloch: v. Fergesem, og s640i.os ta cats ene sdans (een dale eee 227 
2. Counsel fees as damages.—In an action on an injunction bond, a 
recovery cannot be had for counsel fees in the supreme court, 
to which the injunction suit was removed by the plaintiff below, 
after the dismissal of his bill by the chancellor. (Srons, J., ex- 
prossing NO. GPINION.). ....... soc chevs even es eeideesMeobuenee 227 
3. When actual damages only are recoverable.—W here an injunction 
bond is conditioned for the payment of such damages as might 
be sustained from the suing out of the injunction “should the 
same be dissolved,’ recovery can only be had for the actual 
CURR ov ai-a ka nog he o0n.cn wed pet Gee eae eaaes nee 227 
4. Costs as damages.—Costs imposed on the plaintiff, in an action 
on an injunction bond, as the condition of a continuance, are not 
recoverable as part of the actual damages......... psiete dine Wes 227 
5. Remote and consequential damages.—W here the injunction sought 
to restrain the collection of certain notes, which were given to 
a trustee in consideration of the hire of slaves belonging to the 
trust estate ; and the bond was conditioned for the payment of 
only the actual damages,—a recovery cannot be had, for the 
troublé and expense incurred in effecting a rescission of the 
contract, alleged to have been caused by the pendency of the 
injunction; nor for the privations and physical hardships to 
which the beneficiaries of the trust estate were subjected, in 
consequence of the inability of the trustee to collect and pay 
over to them the enjoined debts..............cceeeseescoecs 227 
6. Damages against plaintiff in detinue—In trespass against a 
plaintiff in detinue, who obtained possession of the property by 
giving the statutory bond, and surrendered it to the defendant 
on the subsequent dismissal of his suit,a recovery cannot be had 
for counsel fees in the detinue suit, nor for the trouble and loss 
of time incident to the defense of that suit, nor for the hire of 
the property during its detention under the statutory bond. 
Williama v. Scott.......cccavceees ens Shama devqhves dattes 241 
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DAMAGES—continvED. 
7. Measure of damages in slander—In slander, a charge to the jury, 
given at the request of the plaintiff, to the effect that, if they 
found for the plaintiff, the amount of damages was left altogether 
to them, but they could not give more than the amount laid in 
the complaint, is correct, and, at all events, not prejudicial to the 
defendant—Pool v. Devers............cccccccccscccccccces 673 





DEBT, ACTION OF. 


1. When action does not lie—Debt cannot be maintained on a cove- 
nant to pay a specified sum, in four equal annual payments, “to 
be made in iron at five cents per pound, and castings at four 
cents per pound, to be delivered at the place or places where 
made.”—Nesbitt v. Ware & McClanahan..................06- 68 
2. Distinction between debt and assumpsit—The distinctions between 
the actions of debt and assumpsit are obliterated by the Code, 
which makes the judgment the same for causes of action which, 
at common law, were recoverable in either action—Reed v. 


DEBTOR AND CREDITOR. 


1. When creditor may come into equity against fraudulent grantee of 
deceased debtor —A creditor at large, not having any lien, and not 
having exhausted his legal remedies, cannot come into equity, 
to subject property fraudulently conveyed by the debtor in his 
lifetime, without alleging and proving a deficiency of legal 
assets ; an averment that the debtor’s estate was reported insol- 
vent by the administrator in 1842, is not, as against a fraudulent 
grantee who was not then a creditor, equivalent to an allegation 
of its insolvency.—State Bank v. Ellis................ceeeeee 478 

2. When creditor may come into equity without exhausting legal reme- 
dy.—A creditor with a lien may come into equity, to remove an 
obstacle in his way, or a cloud over the title of the property, 

. without first exhausting his legal remedy.—Holt & Chambers v. 
Bancroft, Betts & Marshall...............c.cccccccccees ®.. 193 

3. Who is purchaser for valuable consideration.—If a creditor takes a 
deed of trust to secure an existing debt, or to indemnify himself 
against an existing liability, he is not entitled to protection as a 
purchaser for valuable consideration..............eesseeeees 193 


DEEDS. 


1. Construction of deed of gift—A deed of gift, conveying certain 
slaves to the grantor’s wife and children, by these words, “do 
give,” &c., “unto the said Elizabeth, during her natural life, and 
to Mary Ann, John M., Sarah Caroline, James F., Elizabeth, 
Robert, and Nancy, their heirs and assigns ;” “to have and to 
hold unto their only proper use, benefit, and behoof of the said 

Elizabeth, Mary Ann, John M., Sarah Caroline, James F., Eliza- 
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DEEDS—conrinvep. 
beth, Robert and Nancy, their executors, administrators, and 
assigns, forever,”—confers upon the children, jointly with the 
wife, a present and immediate right of property, and does not 
postpone their interest until her death.—Berry v. Hubbard... 191 
2. Construction and validity of deeds by husband and wife, and by 
their grantee to wife—Where husband and wife voluntarily con- 
vey toa stranger, who afterwards, and since the passage of the 
“woman’s law” of 1848, conveys by quit-claim to the wife, both 
deeds being duly recorded, the title vests in the wife, as against 
a subsequent purchaser from the husband,—Fisk v. Stubbs.... 335 
3. Acknowledgment of deed by wife—The statute which makes an 
acknowledgment by the wife, on private examination apart 
from her husband, essential to the validity of a conveyance by 
her, has no application to conveyances of her separate estate 
under the.acts of 1848 and 1850. ........0cesu0ecesmiee sees 335 
4. Duress avoids deed of wife-—Where the wife is compelled, by 
threats of personal violence from her husband, to join with him 
in a conveyance of her real estate, the deed will be set aside, as 
to her, by aicourt of equity... 6004505. 0 acee ee dst van geeeen un 335 
5. Separate estate in wife created by husband’s deed —Where the hus- 
band conveys property to a trustee for his wife; she takes, as 
against him, a separate estate in the property.—Spencer v. 
GOGWEN v6 i's iiss 5 0. ie any wow ane ows Sew ss oes he she ee 355 
6. Validity of voluntary conveyance——A voluntary couveyance is 
void as against the existing creditors of the grantor, and cannot 
create in a sub-purchaser with notice a title superior to that of 
an existing judgment creditor...........csccsecccecsevcecss 355 
7. Same.—A gift, or other voluntary conveyance, by an insolvent 
debtor, to or for his children, with intent to hinder, delay and 
defraud his creditors, may be avoided by asubsequent creditor. 
pgp ne Fo FOTO & oo 608 6000 c0np cn pedicn cites te nemen eee 396 
8. Conveyance of wife's separate estate wale statute——The provisions 
of the Code, authorizing the transfer of the wife’s separate estate 
by deed of husband and wife jointly, attested by two witnesses, 
do not apply to personal property in which the wife acquired a 
separate estate by the laws of another State, where she and her 
husband were then domiciled, and which was afterwards 
brought with them to this State on changing their domicile. 
Drake and Wife v. Glover... .. 00. cccccdevcccseperesevectes 382 
9. Validity of conveyance by husband to wife —If the husband buys 
a tract of land for his wife, at her request, and pays the 
purchase-money with funds belonging to her separate estate ; 
but, in violation of her instructions, takes the title to himself,— 
his subsequent conveyance of it to her will be sustained.—Har- 
Be AEP ee er ier ee susesiaws 401 
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DEEDS OF TRUST. 


1. General assignment under Code-—Under section 1556 of the Code, 
a deed of trust, executed by an insolvent mercantile firm, to se- 
cure a particular creditor, will be held part and parcel ofa 
general assignment, for the benefit of all their creditors, executed 
by them eight days afterwards, when it appears that the inten- 
tion to make the general assignment existed at the time the 
deed was executed, and that the same trustee is appointed in 
both. (Rics, C. J., dissenting.)\—Holt & Chambers v. Bancroft, 
EE MDS tsb’ hp whakbig tbs Ameo Knees Atieweeseeh sme 193 





DEPOSITIONS. 


1. Motion to suppress after renandment of case.—Where a deposition 
is commented on by the supreme court, and partly made the 
basis of its opinion, a motion to suppress it, on the ground of 
irrelevancy, cannot be made after the remandment of the cause. 
Pe Ne OLS k Sin os Ge Dhw's teks aan fina Soe oul bose lll 


. 2. Motion to suppress for wregularities in execution of commission.— 


A motion to suppress a deposition, in a chancery cause, on ac- 
count of irregularities in the execution of the commission, 
should be made at the earliest convenient time after the publi- 
cation of testimony.—Harris v. Miller.....,.............206. 221 
3. Failure of witness to answer interrogatory—tThe failure of a wit- 
ness to make a substantial answer to a proper interrogatory, ~ 
either in his answer to that particular interrogatory, or else- 
where in his deposition, is good ground for suppressing his 
sR 5 ot eee cs sb ide wc bes oan Sibi ates tae 221 
4. Want of notice-—When a deposition has been suppressed, be- 
cause no notice of the time and place of the execution of the 
commission appears to have been given, a motion to reinstate 
it, predicated ona notice which does not comply with the 
terms of the order, may properly be overruled............... 221 
5. Sufficiency of notice—Ten days is a sufficient notice, as pre- 
scribed by the ord e of a probate judge, for the taking of a depo- 
sition at a} lace 1500 miles distant from the court, when it is 
shown that the distance can be traveled in six days.—Carlisle 
UN Gain wis | bw hha ab VF iphn needs dhevdsegesccces 613 
6. When objection must be made——When a deposition is taken on 
interrogatories, which are crossed without objection, a motion 
to exclude one of the arswers, which is responsive to the inter- 
rogatory, on the ground that it states the mere opinion of the 
witness, comes too late at the trial—-Wilkinson v. Moseley.... 562 
7. Objection because taken before filing amended complaint.—A deposi- ~ 
tion will not be suppressed, because it was taken before the 
filing of an amended complaint, where the object of the amend- 
ment was to put in issue the plaintiff’s title as administrator, 
instead of his individual title ; nor is it necessary, in such case, 
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DEPOSITIONS—contTinvep. 
that the plaintiff should give notice, after the amendment, that 
the deposition would be offered on the trial—Agee v. Williams. 636 
8. Specific objection—An objection to a deposition, on a specified 
ground, is a waiver of all other grounds of objection........... 636 
9. Objection to competency of witness—A deposition will not be sup- 
pressed, on account of the incompetency of the witness on 
grounds of public policy or interest, when the attorney of 
the objecting party, with knowledge of the incompetency, at- 
tended the examination, and cross-examined the witness without 
objecting to his competency.—Brice & Co. v. Lide....... cocsc ee 















































DIVORCE. 
1. Proof of plaintiff ’s residence.—To authorize a decree for a divorce 
in favor of the plaintiff, where the defendant is a non-resident, 
proof must be made (Code, 4 1969) of the plaintiff’s bona-fide 
residence in this State for one year next before the filing of the 
bill ; otherwise, the bill should be dismissed without prejudice. 
Bdwarde ¥. BAGRUUS. ... <6 20.00.05. 0sagsahsukeneneakeecanean 394 
2. Decree reversed and rendered.—Where the chancellor refuses to 
decree a divorce, pecause proof is not made of the plaintiff's 
residence in this State, but grants relief as to other matters 
embraced in the bill, the appellate court will, at the instance of 
the plaintiff, reverse the decree as to the divorce, and dismiss 
the bill, on that point. without prejudice...........ce+eee sees 394 
3. Cruelty defined—Actual violence on the part of the husband is 
not necessary to constitute legal cruelty ; any conduct on his 
part, which furnishes reasonable apprehension that the contin- 
uance of the cohabitation would be attended with bodily harm 
to the wife, is cruelty—Smedley v. Smedley.............0.4.- 714 
4. Allegation of cruelty—Where the wife’s bill alleged, that her 
husband, “soon after their marriage, commenced treating her, 
and did treat her, with cruelty and inhumanity ; that on vari- 
ous occasions he has inflicted blows upon her in anger, and 
with much violence, thereby endangering her health and life; 
that he has refused to supply her with the necessaries and com- 
forts of life, when it was in his power to have supplied her with 
them ; that he still persists in this course of treatment towards 
her; and that she cannot, with any degree of comfort or safety, 
continue longer to live with him,”’—Aeld, that .the allegations 
were sufficiently definite and certain...............0000- er tS 


DOWER. 

1. When widow's dissent from her husband’s will is necessary to perfect 
right of dower—Where any provision, either by bequest or de- 
vise, is made for the wife by her husband’s will, and such pro- 
vision does not plainly appear from the will to have been 
intended in addition to her dower, her right of dower is barred 
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DOW ER—continvepD. 


by her failure to dissent from the will within twelve months 
after its probate ; and this rule applies where the will, pur- 
porting to dispose of both realty and personalty, and directing 
the entire estate to be kept together, and the whole proceeds 
to be applied to the support of the testator’s wife and children, 
is valid only as to the personalty—Vaughan v. Vaughan’s Heirs. 


EJECTMENT. 


1. Description of land.—“The west half of the south-east quarter, 
and twenty-five acres off the west end of the south-west quarter, 
of the north-east quarter; all in section fifteen, township six- 
teen, range eight,”—held a sufficient description of the land 
sued for, both in the complaint and in the judgment entry.— 
Sims & Howell v. Thompson and Wife..................005- 

2. Costs —When final judgment by default is rendered without 
the intervention ofa jury, the defendant is not liable for costs, 
unless the record affirmatively shows that proof was made that 
he was in possession at the commencement of the suit; but 
the erroneous imposition of costs, in such case, will be amended 
EE ES re ceca Calin ga ad epnes +000» 

3. What title will support action—To enable a plaintiff to recover 
in a real action under the Code, in the nature of an action of 
ejectment, he must have, at the commencement of the suit, a 
legal title and the right of possession.—Williams v. Hartshorn. 


ENTRY AND DETAINER—Forcrsie anp UNLAWFUL. 

1. Proof of demand and notice.—Secondary evidence of the written 
demand and notice, which the statute makes necessary to the 
maintenance of this action, cannot be received, until the proper 
predicate has been. laid for its introduction—Dumas v. Hunter. 


ERROR AND APPEAL. 
I. Wuen Appeat Lizs. 
1. From decree of partial distribution—An appeal does not lie, in 
favor of the personal representative, from a decree of partial 
distribution.—Johnston v. Fort..............cccee eee ee cence 


II. Bonp anp Security For Costs. 


2. Sufficiency of appeal bond —When an appeal is taken from a 
judgment which was amended, nunc pro tunc, at a term subse- 
quent to its rendition, the appeal bond should describe the 
judgment as corrected by the amendment, but as having been 
rendered at the former term; but it is not necessary that the 
character of the action should be mentioned.—Dumas v. Hunter. 


III. Lrurration. 
3. From final decree of distributcon—Six months is the limitation of 
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ERROR AND APPEAL—contInveD. 
an appeal from a decree of the probate court, rendered on the 
final settlement of an estate, even when sued out by a person 
who was made a party after its rendition—Thomas v. Dumas.. 83 
IV. Practice. 


4. Joinder in error.—When the appellate court has no jurisdiction 
of the appeal, because it.is sued out in a case which the statute 
does not authorize, a joinder in error is not a waiver of the de- 
fect —Johinaton, v: Fort............csaetevsnceneaticesubeagenee 78 
5. Record in probate case—Where the record contains no bill of 
exceptions, and the evidence is not incorporated in the decree 
itself; but there is an agreement of counsel, entered of record, 
to the effect “that all the testimony in the cause, which testimo- 
ny has been reduced to writing by the probate judge as 
. given in on the trial, be, and the same is hereby, made part of 
the record, to go up to the supreme court, in the same manner, 
and with the same effect, as if fully set out in the decree of the 
court,’—the testimony must either be set out in the agreement, 
or so identified as to leave no room for mistake in the transcrib- 
ing officer. —Bradley v. Andress.........ssccsccccescccocess 80 
6. Same.—On appeal from a decree of the probate court on the 
final settlement of an estate, the subpcenas for witnesses should 
not be incorporated in the transcript, unless some question 
arose in reference thereto; nor should any papers be copied 
into the transcript, except such as are necessarily connected 
with the points reserved by the bill of exceptions.—Smith’s 
Be ES WL Ta 5 0.5 on 0.0 500 5.0.0.0 $0 tye ).5'0.0 0.09059. 6i) 6 a 642 
. Conclusiveness of judicial decisions—An opinion of the supreme 
court is the law of the case in which it is pronounced until its 


-I 


final determination— Huffman v. The State................00e 532 
Stolts V5 AMI os wks. 0 do vin casks bn en Mes © Rute keene 363 
Goodman & Mitchell v. Walker. ...........ccccccccccccecccs 482 


8. Same.—Where a deposition is commented on by the supreme 
court, and partly made the basis of its opinion, a motion to sup- 
press it, on the ground of irrelevancy, cannot be made after the 
remandment of the cause.—Lanier v. Hill.................... 111 

9. Same.—In reviewing a final decree in chancery, rendered on 
hearing on bill and answer, the appellate court will not re- 
examine the points decided on a former appeal from an interloc- 
utory decree dissolving the injunction on the coming in of the 
answer.—Maulden, Montague & Co. v. Armistead..... per ne 480 

10. Erroneous admission of evidence cured by subsequent proof.—The 
erroneous admission of evidence, which is at the time inadmis- 
sible, is cured by the subsequent introduction of evidence 
which renders it admissible—Scott v. The State.............. 503 

11. Objection to grand jury.—The objection cannot be raised for 
the first time in the appellate court, that the record does not 
show that any of the grand jury except the foreman was sworn. 
Floyd v. The State... ....ccccccccccccscvescssecsceoes covves OE 
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ERROR AND APPEAL—conrinuep. 


12. Failure to charge on sufficiency of evidence—Where the record 
does not show that any question was raised in the primary court 
as to the sufficiency of the evidence, the appellate court will 
not reverse the judgment on account of the failure or omission 
of the presiding judge to instruct the jury that the evidence 
was not sufficient to authorize a conviction—Skinner v. The 








13. Affirmative charge objectronable for generality—An affirmative 
charge, which asserts a correct legal proposition, although ob- 
jectionable on account of its generality, is no ground for a re- 
versal of the judgment: the party objecting to it should ask an 
additional or explanatory charge.............cceccecseccees 524 

14. Presumption in favor of affirmative charge-——Where the bill of 
exceptions does not purport to set out all the evidence, the ap- 
pellate court will presume that a general affirmative charge was 
justified by the evidence.—Doe d. School Comm’rs v. Godwin... 242 
EE BEG RAS Ps ee ey Perey ee ee eee ee 282 

15. Erroneous charge too favorable to appellant—An erroneous 
affirmative charge, which, when construed with reference to the 
evidence, is too favorable to the appellant, constitutes no grouud 
of reversal in his favor.—Wharton v. Littlefield.............. 245 

16. When abstract charge will not reverse—A charge which is ab- 
stract, but unobjectionable in other respects, is no ground for 
a reversal of the judgment, when the record clearly shows that 
it could not have injured the appellant.—Stein v. Ashby...... 363 

17. When decision of probate judge is revisable—W here it is the legal 
duty of a probate judge to try the facts, and to apply the law to 
them, his decision is revisable on error ; but even in such case, 
the appellate court cannot revise his decision on the facts, un- 
less all the evidence on which he acted is properly brought 
before it—Bradley v. Andress.............ccccccccssessves 80 

18. Same.—To authorize the appellate court to revise the decis- 
ion of a probate judge on a question of fact, all the evidence 
upon which said judge acted must be brought before it ina 
proper manner.—Lovett v. Chisolm...........,...000.eeeeeee 88 

19. Irregularities in pleading and verdict not available on error.— 
Where the complaint shows a substantial cause of action, and 
the judgment was rendered on issue joined, irregularities in 
either the pleadings or the form of the verdict are not available 
on error.—McElhaney v. Gilleland...............ececeeeeees 183 

20. Sufficiency of complaint after verdict—After verdict and judg- 

ment, every reasonable intendment will be made, on error, in 

favor of the sufficiency of a complaint which shows a substantial 
cause of action : an averment that an affidavit was made “accord- 

ing to law,” will be held to mean that it was made within the 
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21. Substantial defect in complaint not cured by judgment by default. 
A substantial defect in the complaint, on account of the omis- 
sion of a necessary allegation, is available on error, after judg- 
ment by default—Browder v. Gaston & Wellborn............ 677 
22. Erroneous overruling of demurrer to plea.—The overruling of a 
demurrer toa bad plea is an error for which the judgment will be 
reversed, at the plaintiff ’s instance, although the complaint also 
is demurrable.—Young v. Davis...........sceceeecccecceees 213 
23. Same.—The overruling of a demurrer to a bad plea is an error 
which will work a reversal of the judgment, notwithstanding 
there were other good pleas to the entire action, unless the 
record shows that the finding of the jury was not based on the 
bad plea alone.—Morton v. Bradley..............cceeeeeeees 683 
24. Error without injury in sustaining demurrer to special plea.—The 
sustaining,of a demurrer to a special plea, in a contest respect- 
ing the validity ofa will, is not an available error, when the 
record shows that the contestant had the full benefit of the same 
defense under the issue joined on his other pleas.—Powell v. 
Powell....... Sic cbcds podnidons geeusss.c em eeie Ree Ln emt nae 697 
25. Injury presumed from error.—Injury will be presumed from the 
erroneous exclusion of evidence, unless the bill of exceptions 
sets out all the evidence, and thereby shows that no injury 
could have resulted from the error.—Raines’ Adm’r v. Raines’ 
oo rrr errr rar era mp rgecrddey SRE Ts 425 
26. Error without injury in admission of evidence—The erroneous 
admission of evidence by the probate court is not a reversible 
error, where the bill of exceptions, setting out all the evidence, 
shows enough to sustain the decree of the court.—Carlisle v. 
i | ere TT eT Pre ney ted rey te ere yt 613 
27. Irregularities in proceedings against defendant on attachment not 
available to garnishee.—In an action against a non-resident part- 
nership, commenced by original attachment and garnishment, 
the fact that the individual names of the partners composing the 
firm nowhere appear in the proceedings, is a mere irregularity, 
of which a garnishee cannot take advantage on error.—Hollings- 
wort BCs. v. Hamma, oi. oes. es. Sess oie es bb cae eee ne 668 


115 





V. JUDGMENT. 


28. Judgment reversed and rendered —Where the circuit court er- 
roneously renders judgment for an amount less than its consti- 
tutional jurisdiction, the appellate court, in reversing such 
judgment, will itself render the judgment which the circuit 
court ought to have rendered.—McClure v. Lay.............. 208 

29. Decree reversed and rendered.—Where the chancellor refuses to 

decree a divorce, because proof is not made of the plaintiff’s 

residence in this State, but grants relief as to other matters em- 
braced in the bill, the appellate court will, at the instance of the 
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ERROR AND APPEAL—continvEp. 
plaintiff, reverse the decree as to the divorce, and dismiss the 
bill, on that point, without prejudice——Edwards v. Edwards. . 
30. Same.—If a bill is dismissed: absolutely by the chancellor, 


‘when it should only be dismissed without prejudice, the appel- 


late court will reverse the decree, at the instance of the com- 
plainant, and itself render the proper decree.—Cameron v. Abbott 


ESTATES OF DECEDENTS. 


1. When partial distribution cannot be had.—A widow, who has dis- 
sented from her husband’s will, cannot petition the probate 
court, after the expiration of eighteen months from the probate 
of the will, for her distributive share of the estate ; nor can her 
administrator.—Johnston v. Fort...........cceeeeeeeeeee ees 

2. Refunding bond necessary in case of partial distribution —It is 
error in the probate court to decree partial distribution with- 
out requiring the execution of a refunding bond...... erate: 

3. Parties to final settlement—The personal representative of a de- 
ceased distributee is a necessary party to a final settlement of 
the estate; and if a final decree is rendered without making 
him a party, he may afterwards be made a party on petition, 
and revise the decree on error.—Thomas vy. Dumas......... 

4. Final decree not set aside without notice—A final decree, in 
favor of distributees, on settlement of an administrator’s ac- 
counts, cannot be set aside at a subsequent term, on the petition 
of the personal representative of a deceased distributee, with- 
out notice to the other distributees..................2.0 000 

5. Partial distribution before lapse of eighteen months.—If the widow, 
after dissenting from her husband’s will, makes application for 
a division of the slaves, she cannot afterwards have the division 
set aside, because it was made before the lapse of eighteen 
months from the grant of administration McReynolds v. Jones 

6. Equitable conversion—W here a testator directs all his real estate 
to be sold, and all his slaves to be emancipated, and the widow 
dissents from the will, she cannot claim to have the land con- 
sidered money in the allotment of her distributive share of the 
personalty, so that the provisions of the will respecting the 
emancipation of the slaves may be carried into effect......... 

7. Widow's statutory right to dwelling-house and adjacent plantation 

of deceased husband.—Until dower has been assigned to her, the 
widow is entitled to the possession or rents of the dwelling- 
house and adjacent plantation on which the husband resided next 
before his death; and this statutory right is not dependent upon 
her actual possession, nor upon an affirmative assertion of her 
claim ; nor is it affected by the husband’s alienation of the land, 
provided the wife did not join in the conveyance.-—Oakley v. 
as Sina siihus a ghid's MORE bh WOREEC Sls as PEO SMU eiil 
8. Wife's interest as distributee in estate of deceased husband.—The 
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ESTATES OF DECEDENTS—continugp. 


term “separate estate,” as used in sections 1991 and 1992 of the 
Code, applies only to separate estates created by law ; conse- 
quently, in ascertaining a widow’s distributive interest in the 
estate of her deceased husband, property held by her under a 
deed of gift, executed prior to the lst March, 1848, is not to be 
estimated.—Smith’s Ex’rs v. Smith................ canehereks 


ESTOPPEL. 

1. En pais against maker of note from filing bill of interpleader.— 
Where a note is purchased by a third person, before maturity, 
on the faith of a promise by one of the makers that it should be 
paid at maturity, such promise imposes on the maker a personal 
liability to pay the note, and estops him from joining with the 
other co-makers in a bill of interpleader against the purchaser 
and one claiming the proceeds of the note—Plant & Co. v. 
Vongolin &.. Vaaeet iss 55.0. sctis iseeewngedegew esse eens eee 

2. En pais agamst administrator—A special administrator, who 
hires out the slaves belonging to his intestate’s estate, is estop- 
ped, in an action to recover the hire, from setting up his own 
want of authority—Farrow v. Bragg’s Adin’r............62.. 

3. Against purchaser's executor from seeking rescission.—Where the 
title to the land has been divested by a cancellation of the ven- 
dor’s entry in the land-office, in consequence of a defect which 
he fraudulently concealed from the purchaser, the fact that the 
land was previously sold under an order of the probate court, 
on the petition of the purchaser’s executor himself, does not 
preclude him from having the contract rescinded in equity. 
Bryant's Exceutor V. Boothos. oo. 565 5S ete cceness 

4. En pais against feme covert—lIf a married woman is present at 
an unauthorized sale of her separate personal property, by one 
professing to act as her trustee, her failure to object to the sale 
will estop her from afterwards questioning its validity ; but, if 
she is not actually present at the sale, the mere fact that she 
has knowledge of it, and fails to object, does not operate an 
estoppel against her ; nor will she be estopped by her failure to 
object to an unauthorized sale by her husband, in her presence, 
unless her silence was fraudulent, and not the result of marital 
restraint—Drake and Wife v. Glover..........c..seeceeeees 

5. Against credetor from impeaching fraudulent sale—Where lands 
are sold by an executor, under an order of the orphans’ court, 
after the estate of his testator has been declared insolvent ; and 
are purchased by the widow, through the fraud and collusion of 
the executor, at a grossly inadequate price,~~a creditor of the 
estate, who has obtained a decree for his pro-rata share of the 
assets, knowing that the proceeds of such sale were included 
therein, cannot afterwards impeach the validity of the sale in 
equity.—Pickens v. Yarborough.........sseceeeceescvsvenes 
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ESTOPPEL—continvep. 
6. Against purchaser by acceptance of bill of sale-—A purchaser of 
personal chattels, having acquired a title by verbal contract 
consummated by delivery, is-not estopped from asserting and 
relying on that title, by the mere subsequent acceptance of a 
bill of sale from his vendor, without a rescission of the verbal 
SN OTE Vs THORGB noo is a. o.nis pn scone tadasiewine ovecevas 432 
7. En pais against vendor—Where the vendor of a slave, still re- ; 
taining possession by the permission of the purchaser, and 
being desirous to obtain a rescission of the contract, insists on 
the purchaser’s giving a new note, with security, for the ; 
purchase-money, which the latter undertakes to do; and the 
slave dies while in the vendor’s possession, before the execu- 
tion and delivery of the new note,—the vendor is not thereby 
estopped from recovering on the original note for the purchase- 
pe ey Te | | RGIS a ae eee 444 
8. Waiver of conversion—If the owner of a hired slave, with full 
knowledge of a conversion during the term, afterwards transfers 
to another the note given for the hire, without any deduction, 
and the note is paid by the hirer,—the owner is estopped from 
afterwards bringing trover for the conversion.—Wilkinson v. 
eee tiae t ibis nna oS heed an-0.0,9 wean 562 
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J, ADMISSIBILITY, AND RELEVANCY.:- 


1. Evidence of acts by accomplice —Evidence having been introduced 
by the prosecution, tending to show a conspiracy between the 
prisoner and his accomplice, not only to steal the prosecutor’s 
watch, but afterwards to meet at another place, as soon as con- 
venient, and there divide the profits; the fact that his accom- 
plice, having stolen the watch, afterwards paid double toll ata 
bridge on the direct road to the place at which they were to 
meet, is admissible evidence against the prisoner, when on 
trial for the larceny of the watch.—Scott v. The State......... 503 

2. Relevancy of evidence to prove perjury.—Under an indictment 
charging that the prisoner falsely swore, in a civil suit, “that he 
did. not send his son to school last year, and did not know that 
his son went to school,” the fact that he knew his son went 
to school, if material to the issue in the civil suit, would be 
relevant evidence ; secus, if immaterial—Floyd v. The State.... 511 
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3. Proof of notice—The fact that defendant was notified, by the 
corporate authorities of the town within which his lot was situ- 
ated, that an open cellar thereon was a nuisance, is admissible 
evidence to prove notice to him of the hurtful tendency of his 
cellar.—Crommelin v. Coxe & Co...... cece ccecsececeeceneecs 318 


4. Admissibility of evidence distinguished from sufficiency. —tividenee 
which, however weak, tends to establish a fact material to the 
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EVIDENCE—contTinveEp. 


issue, is admissible ; its sufficiency being a question for the jury, 
under proper instructions from the court.—Sanders v. Stokes.. 432 
5. Relevancy of evidence, on cross examination, showing relation of 
witness with party—A witness, having testified to what took 
place at an interview between the parties at plaintiff’s house, 
may be asked, on cross examination, how he happened to go 
with defendant to plaintiff ’s house-—Thomason v. Dill........ 444 
6. Admissibility of receipt as evidence—An attorney’s receipt for a 
claim, placed in his hands for collection, is admissible evidence 
against him, in an action on the case for negligence and unskill- 
fulness, to prove the relation of attorney and client—Goodman 
SE TRTIOTIOT V. VE GURET,, «55 o.0:0.5.0:0:0 0 0.0:0:9:050-09in « petals 482 
7. Admissibility of evidence, and charge on effect—In an action 
against two, evidence being offered which is admissible against 
one, the other cannot exclude it because not admissible against 
him, but must limit its operation by a request for proper instruc- 
SORE 06 TS TIS io oon 0:0 00.0 ogo me osibletetialdieees eae Mane 482 
8. Relevancy of evidence to prove value of slave.—In an action to re- 
cover damages for the loss of a hired slave, defendant may ad- 
duce evidence showing that said slave was not a good cook, 
washer and ironer. (Per Watxer, J.; Srons, J., holding that 
such evidence was not admissible, unless plaintiff had intro- 
duced evidence to the contrary; and Riczg, C. J., not sitting.) 
WVU FY, MEONONOY eo. oo'sc cg cetn cst susnaneke quire spduaueen 562 
9. Evidence of plaintiff’s pecuniary condition—lIn slander for words 
spoken, evidence of the plaintiff's poverty is irrelevant and in- 
admissible.—Pool v. Dever8..........cccsccsccdencsecvccess 672 


II. Apmissions, DecLarations, Hearsay, Res Gesta. 


10. Hearsay.—Under an indictment for larceny, the declarations of 
the person from whom the bank-notes are alleged to have been 
stolen, made on the morning after the night of the prisoner's ar- 
rest, “to the effect that he and the prisoner were drunk together 
on that night, that he let the prisoner have said bank-notes for 
the purpose of investing them in the grocery business, and that 
they were not stolen,” are not competent evidence for the pris- 
oner, although the declarant has since died—Sayres v. The 
PEE GG Se PT Ty yee PTA By ya ae eA ei ea Sy 15 
11. Admissibility of declarations by prisoner and his wife at time 
of arrest.—The deceased was last seen in company with the 
prisoner and his wife, whom he was engaged in moving 
from an adjoining State; and they were seen, after his disap- 
pearance, pursuing their way in his wagon. A person aided in 
the arrest, who was acquainted with the deceased and the pris- 
oner, and who testified, that the prisoner’s wife, at the time of 
the arrest, “ran out of the house, and, slapping him on the shoul- 
der, said, ‘I told you that, Tommy ;’ to which the prisoner re- 
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EVIDENCE—conrtinveED. 
plied, ‘Go off, God damn you; and hold your tongue, and speak 
to nobody about it.’” Held, that the prisoner’s reply to his 
wife was admissible evidence against him ; and that her excla- 
mation was also admissible, as shedding light on his reply. 
Re el a ARE EEO PE SUE eee ee > soap tina 24 
12. Admisibility of declarations by prisoner after arrest—A conver- 
sation between the prisoner and his accomplice, during their 
preliminary examination before the committing magistrate, in 
which the latter threatened to kill the prisoner if he made any 
disclosures, and the prisoner replied that he would not disclose 
anything, is admissible evidence against the prisoner; and a 
subsequent conversation between them, while confined in the 
same room together, in which each accused the other of having 
caused their situation, is also admissible-——Scott v. The State.. 503 
13. Declarations of bailor not admissible against bailee—In trover 
against the bailee of a sheriff, the declarations of his bailor, 
tending to show a conversion after suit brought, are not ad- 
missible evidence against him.—Spencer v. Godwin.......... 355 
14. Declarations against interest Where the creditors of an estate 
contest a report of its insolvency, and seek to establish for the 
decedent a partnership interest in a mercantile firm which was 
not included in the administrator’s schedule of assets, the ad- 
missions of the decedent, to the effect that he was nota partner, 
are competent ‘evidence for the administrator, as being against 
interest.——Raines’ Adm’r v. Raines’ Creditors................. 425 
15. Declaration explanatory of possession—The declaration of a 
person, while in possession of a slave, to the effect that her 
father gave it to her, is not explanatory of possession.—Allen 
OME Os PE os ec tacccspececvodcsuvecdtussbnccnleect 458 
16. Same.—The declarations of the defendant in execution, while 
in possession of the personal chattels in controversy, and ex- 
planatory of his possession, are admissible evidence against 
the claimant, on the principle of res geste ; but his declarations 
respecting the source of his title, as that he claimed them as a 
distributee of his father’s estate, are not admissible——Brice & 
EE i500 6 SEDUSGRRSS Poelulo hs deecvedos vadel ewe ives 647 
1%. Declarations of slave, while sick, admissible as part of res geste. 
The declarations of a slave, while sick, as to the nature of her 
disease, are admissible evidence on the principle of res geste, as 
well as from the necessity of the case, although made to a per- 
son who is not a physician— Wilkinson v. Moseley...... 3h. 
18. Bill in chancery by wife not admisshle evidence against husband.— 
A bill in chancery, filed by the wife with the knowledge of her 
husband, against him and his attachment creditor, asserting an 
‘interest in a stock of goods which had been attached as the 
property of the husband, is not admissible evidence against the 
husband, in a suit subsequently instituted by him against the 






























































Gin 














INDEX. 





781 








EVIDENCE—conrinuep. 


attaching creditor, to recover damages for the wrongful and 
malicious suing out of the attachment.—Stetson & Co. v. Gold- 






WMI. PEER LR coe oo clnk wey TH GEES CSS ae ae eee 
19. Declarations of directors admissible against corporation.—In an 
; 2 action against a delinquent subscriber for stock in an incorpo- 


4 rated plank-road company, the defendant may prove that, before 
q he subscribed for any stock, the president and one of the direc- 
7 tors of the company represented to him that the road would be 
; so located as to run near or through his plantation; and that 
the road was not located according to said representations. 
(Waker, J., dissenting, held that the declarations of its officers 
were not admissible against the corporation, unless it was first 
shown that they were made while such officers were engaged 
| in the prosecution of the business of the company, or acted for 
it in taking the defendant’s subscription, and that the company, 
when accepting the subscription, knew that it was procured by 
false representations.)—Rives v. South Plank-Road Co........ 
20. Sume.—The declarations of the president of a plank-road com- 
pany, relative to the manner in which the money subscribed for 
the road should be appropriated, are not admissible evidence for 
a delinquent subscriber for stock, when it is not shown that such 
declarations influenced the defendant’s subscription, or that they 
were made while the declarant was acting as the agent of the 
company, in receiving subscriptions for stock.—Smith v. Central 
Plank-Road. Company .....3i.0% sevcsesceded cdeeetecs die'piece 





—_—- 


III. Burpen, WeIGuHT, AND SUFFICIENCY. 


21. Sufficiency of evidence question for jury—Where the record 
does not show that any question was raised in the primary court 
as to the sufficiency of the evidence, the appellate court will 
| not reverse the judgment on account of the failure or omission 
of the presiding judge to instruct the jury that the evidence 
was not sufficient to authorize a conviction—Skinner v. The 


22. Proof of marriage in prosecution for bigamy.—In prosecutions 
for bigamy, the first marriage may be proved by cohabitation 

: and the confession of the prisoner ; and such evidence, if fulland 
satisfactory, is sufficient to authorize a conviction, without the 
production of the record, or the testimony of a witness who 
was present at the ceremony.—Langtry v. The State..... meen aye 
23. Burden of proof as to insanity— When the validity of a will is 
contested on the ground of the testator’s mental incapacity, the 
burden of proof is, in the first instance, on the contestant; but, 
when lunacy has been once established, it then devolves ou the 
proponent to show that the will was executed during a lucid 
interval; and he cannot again shift the onus, by proving merely 
that the testator “had lucid intervals on the morning of and be- 
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fore” the execution of the will—Saxon and Wife v. Whitaker’s 
erly TEE Ete Cee Pe ETE WUT HTL, 237 
24. Burden of proof as to negative averment.—Where a party seeks 
relief in equity against a judgment at law, on the ground that he 
was not served with process, and had no notice of the pendency 
of the suit; and shows by his bill that an appearance was en- 
tered for him, which he alleges was unauthorized, it is incum- ; 
bent on him to prove that the appearance was unauthorized.— 4 
OUI Soh TER es suka isc s ceSeadecccaccsevuctes 352 ’ 
25. Same.—Where plaintiff in assumpsit declares on a special 
contract, by which defendant received money in trust for her 
use and benefit, and which authorized him to retain for certain 
probable expenses to be incurred by him for her, the declara- 
tion must aver that the defendant incurred no expenses, or show 
an excuse for the omission of such averment; but the burden 
of proof as to such expenses is onthe defendant.—Vincent v. 
RE ee ENE ACS yooh cabecta cies hoe es 6atee es 471 
26. Sufficiency of evidence to authorize recovery for money paid.—tIn 
an action for contribution between two co-sureties, if the evi- 
dence shows that the entire debt, for which plaintiff, defendant 
and a third co-surety were bound, was paid off by plaintiff and 
such third co-surety, but does not show the respective pro- 
portions paid by each, the court should not exclude the evidence 
on the ground of its insufficiency, nor charge the jury that it is 
insufficient to authorize arecovery by plaintiff, but should leave 
its weight to the determination of the jury.—McDougald’s Adm’r 
EE. sc MAHAN § Vee. M¥ 56-65 26d re dane bp Cosa vee ee 553 
27. Distinction between positive and negative testimony.—Where one 
witness testifies positively, and another negatively, both being 
credible, greater weight is to be given to the former.—Pool v. 
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IV. EXAMINATION OF PARTIES. 





28. Examination of plaintiff as witness——When plaintiff seeks to 
establish the correctness of his demand by his own oath, (Code, 
2 2313,) he must swear to the fact of non-payment, and cannot 
be cross-examined as to matters outside of the facts to which he 
testifies ; but, if the court allows him to testify without swear- 
ing to the fact of non-payment, he cannot complain on error that 
the defendant was permitted to cross-examine him generally. 
Pe NDS Fh as Cer Late We ROS Sb kelp ee 5 daw sods 118 
29. Same.—In such case, if the court allows the plaintiff, against 
the defendant’s objection, “to be examined generally as a wit- 
ness,” declaring “that the defendant might also be sworn to 
testify, and that the jury would be instructed not to regard as 
evidence the portions of plaintiff’s evidence which were denied 
on oath,”—this is erroneous.—Waring v. Henry & Mott...... 
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EVIDENCE—continueD. 


V.* HANDWRITING. 


30. Under indictment for forgery.—A genuine signature of the sup- 
posed maker or endorser of the forged instrument, cannot be 
given in evidence, for the purpose of enabling the jury to com- 
pare the handwriting with that of the forged instrument.— 
Bishop's: Tine Beste. sis. CGS eI PA wae BH 


VI. Marrers Jupicratty Known. 


31. Foreign statutes—A State court cannot take judicial notice of 
the statute laws of another State ; consequently, the appellate 
court will not look into the Civil Code of Louisiana, when not 
properly brought before it, to ascertain what the law of that 
State is—Drake and Wife v. Glover..............eeeeeeeees 382 

32. Circuit clerk.—The circuit court of one county judicially knows 
who is the circuit clerk of another county.—Bishop v. The State. 34 

33. Municipal charter and by-law.—The courts are bound to take 
judicial notice of the charter of a municipal corporation, and of 
its power to make by-laws ; but not of the by-laws made by it. 
Case v. Mayor of Mobile............. an bene scone seretaphele tec 538 


VII. Ossections, anD Mortons to ExciupeE. 


34. Demurrer to evidence—When a demurrer to evidence is in- 
terposed by the defendant, and issue is joined thereon, it is the 
duty of the court to render judgment against him, if the jury 
could have legally found a verdict againsthim on that evidence. 


Donaldson’s Adm’r v. Waters’ Adm’r..............0.e0eeees 175 
35. General objection to evidence—A specific objection to irrelevant 
evidence is not necessary.—Pool v. Devers...........0eee00s 672 


36. When objection to evidence must be made.—Illegal evidence should 
be excluded from the jury, on motion, at any stage of the 
CONTID ono. dine bo bee a bad cban ste eep wed es teks aaa 672 
37. Admission of irrelevant evidence reversible error —The admission 
of irrelevant evidence is an error for which the judgment will 
be reversed, unless the record clearly shows that no injury 
could have resulted from it... ..........eccccscnsccweens bina. wee 
38. Erroneous admission of evidence cured by subsequent proof.—The 
erroneous admission of evidence, which is at the time inadmis- 
sible, is cured by the subsequent introduction of evidence 
which renders it admissible.—Scott v. The State.............. 503 
See, also, Deposirions. 


VII. Oprinton, anp Lecat Conciusion. 


39. Opinion of witness inadmissible——The prisoner was indicted by 
the name of Saeyvs, and pleaded in abatement that his name was 
Sayres ; to which the State replied *dem sonans, and issue was 
joined thereon. Held, that a witness, who was acquainted with 

the handwriting of the pleader by whom the indictment was 

drawn, could not be allowed to state, “that he was fully of the 
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opinion that the letter v, as written in the prisoner’s name in the 
indictment, was intended by the pleader for an 7, although he 
generally made the letter r as other persons usually made it.” 
Bayren ws The Bite. osii6 isi sscen cs csav dc ncReUs sulle dawiaads 15 
40. Same.—Where an attorney is charged with negligence and 
unskillfulness in the institution and prosecution of a suit for his 
client, he cannot be allowed to prove that he consulted a dis- ] 
tinguished attorney respecting the proper course to be pursued 
by him, or that the arrangement made was, in his opinion, the 
best that could have been made for his client—Goodman & 
Se ts NNT ce PORE Geet piiead Heceiv Se Sage ee. 482 
41. What witness may state —A witness, not a physician or midwife, 
may testify to the physical condition of a slave, and may state 
that said slave “was sick,”—“had a fever,”—“was pregnant,” &c. 
ie NON Gaius SOs sé Medes oe OCP ENT hs SSS oe ee 562 
42. Form of question to physician.—A slintiolen may be asked to 
give his opinion, on a hypothetical state of facts, as to the con- 
dition of a person whom he had never seen; but he cannot be 
asked his opinion, “whether, from the condition of” a slave, “as 
described by the witnesses M. and L.,” whose testimony is con- 
flicting, “the attention of a physician was necessary.”......... 562 
43. Witness cannot testify to insoluency.—A witness, “well acquaint- 
ed with the affairs of ” another person, cannot be permitted to 
testify that the latter was “insolvent.”—Brice & Co. v. Lide.... 649 
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IX. Paro, anD WRITTEN. 


44. General rule excluding parol—tIn an action on a written con- 
tract, parol evidence cannot be received, to add to, contradict, 
or vary its terms.—Nesbitt v. Ware & McClanahan..... se see . 68 
45. Same.—aA bill of lading, considered as a contract, cannot be 
contradicted or varied by parol evidence.—Cox, Brainard & Co. 
I ce ics aa bate maine « <opiven dpm vcd aha pee eee. 608 
46. Same. A parol agreement, made prior to or contemporaneously 
with a written subscription for stock in a plank-road company, 
relative to the manner in which the money should be appropri- \ 
ated, cannot be received to vary the terms of the written con- 
tract.—Smith v. Central Plank-Road Co.............2.0eeeee . 650 
47. Parol admissible to explain terms.—When a written contract, 
though complete in itself, contains a term which it is impossible 
for the court to construe without the aid: of evidence aliunde, 
it is proper to resort to such evidence for that purpose.— 
Comian. v. Garvott'a Agente. isis sia sein sees nts saseig et ve cee on's 341 
48. Admissibility of parol evidence of sale without groduction of writ- 
ing.— Where a verbal sale of chattels is perfected by delivery, 
and a bill of sale subsequently accepted from the vendor, the 
verbal sale may be proved by parol, without the production of 
the writing —Sanders ‘v. Stokes.............000. idtnasee ... 432 
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EVIDENCE—conrtinvED. 
X. Primary AND SEconDARY. 


49. Proof of forged instrument.—If the instrument alleged to 
have been forged is set out literally in the indictment, and is 
proved to have been mutilated, the State may resort to second- 
ary evidence of the contents of the mutilated part, after first 
proving the existence of the writing before mutilation as de- 
scribed ; and, in connection with such secondary evidence, may 
then offer in evidence the mutilated writing itself—Thompson 
V, CNN 5 case daicdgs ae ecas ‘s seapaneeae Heide wos WARN . 28 

50. Laying predicate for secondary evidence.—Secondary evidence 
of the contents of the instrument charged to have been forged, 
which is aileged in the indictment to have been destroyed 
or withheld by the defendants, cannot be received, on proof 
that it was last seen, on the trial of a habeas corpus at the suit of 
another one of the defendants, in the possessiou of his attorney, 
who is not called to answer as to his possession.—Morton v. 
by eee Tee eer tT Cre see ee en 527 

51. Proof of demand and notice in action of unlawful detainer—Sec- 
ondary evidence of the written demand and notice, which the 
statute makes necessary to the maintenance of this action, 
cannot be received, until the proper predicate has been laid for 
its introduction—Dumas v. Hunter..................04 tient: 10 

52. Secondary evidence of execution—To authorize secondary evi- 
dence of the contents of an execution, issued by a justice of the 
peace, itis sufficient to show by the justice that he cannot, 
after diligent search, find it in his office, and has not seen it 
since the last term of the circuit court, when it went before the 
jury as evidence in another cause; accompanied by the testi- 
mony of the circuit clerk, that he has made diligent but unsuc- 
cessful search for it among the files of his office containing the 
trial papers of the last term.—Johnson v. Powell............. 113 

53. Secondary evidence of title-bond.—After the execution of a deed 
by the vendor, his title-bond is presumed to have been 
given up and destroyed; consequently, secondary evidence 
of its contents is then admissible for the purchaser, although 
none of the witnesses recollect what became of it—Williams v. 
es TEER Op pe ees’ bewavne 299 


XI. Recorps, AND JUDGMENTS. 


54. Admissibility of record.—The record of a.chancery suit, institu- 
ted by the wife, for the purpose of reforming a voluntary deed 
from her husband, and enjoining his execution creditors, is not 
admissible evidence for a purchaser from her, in an action of 
trover, previously instituted by him, against one who derives - 
title under a judgment against the husband, older than the deed 
sought to be reformed.—Spencer v. Godwin.............. ‘aes B55 

55. Same.—In an action on the case against an attorney-at-law, by 
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his client, for negligence and unskillfalness in the collection of 

a claim, the record of the suit on the claim is admissible evidence, 

to prove its final determination, although it was conducted in 

the name of another attorney —Goodman & Mitchell v. Walker. 482 
56. Authentication and contents of foreign record —A guardian’s bond 

is not, prima facie, matter of record, and cannot, in the absence 

of statutory provisions, be certified under the act of congress 

of 1790 ; if a certified copy of it is admissible at all, the certifi- 

cates must conform to the requirements of the act of 1804.— 

Carlisle v. Tuttle and Wife.....:. Sra ee Sa pies SIX 613 


XII. Susstance or Issue, AnD VARIANCE. 

57. Variance under indictment for obtaining goods by false pretenses. 
A pretense by the prisoner, “that he had in Macon seven thous- 
and dollars,” is materially variant from a pretense, “that he had 
seven dollars less than seven thousand in a bank in Macon.”— 


INDEX. 





TT a sca dccstntiseste thot sctanvecscens 9 
58. Rape.—Proof of a rape will sustain an indictment for an 
attempt to commit a rape.—Lewis v. The State............... 54 


59. Variance in action on registrar’s bond.—The complaint alleged, 
that the registrar in chancery, whose sureties were sought to be 
charged for his default, sold certain property under an order of 
the chancellor, and collected the greater portion of the pro- 
ceeds ; that his report of the sale, showing these facts, was 
confirmed by the chancellor, and he was ordered to loan out 
“the money in his hands”; that he afterwards collected and re- 
tained, “as such registrar,” the balance of the proceeds of sale ; 
and that he subsequently collected the money loaned out, and 
failed to pay over or account for it. The proof was, that he 
failed to pay over or account for the balance of the proceeds of 
sale, collected by him after he had been ordered to loan out the 
funds in his hands. Held, that the variance was fatal.—Dill v. 
REM STRCSLUS 4G, basse aGekcsewt sds cebWaenesebadessce 57 

60. Variance.—Proof of a right of action by plaintiffs as administra- 
tors does not authorize a recovery under a complaint by them 
individually.—George v. English...........,ccccceseeeeeeees 582 

61. Same.—Under a complaint for a specified sum, alleged to be 
“due for the hire of a negro man,” a recovery cannot be had on 
proof that the negro was hired by plaintiff to a third person, 
who sub-hired to defendant, in consideration of defendant’s 
promise to pay the hire due to plaintiff—Mason v. Hall...... 599 

62. Same.—Under a complaint on a promissory note, an instru- 
ment under seal, corresponding in other respects with the note 
declared on, is not admissible evidence—Reed v. Scott....... 640 


EXECUTION. 


1. Exemption law construed—Under the Code,a verbal claim is 
sufficient to perfect the right of exemption, though the statutory 
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affidavit is necessary to give an action for damages against the 

officer ; but, if the property thus claimed as exempt is after- 

wards sold or exchanged by the head of the family, it immedi- 

ately becomes liable, in the hands of the purchaser, to be seized 

and sold under execution against the former owner.—Simpson v. 

Ee eee te ee Cee One SW et ka 225 
2. Levy of fi. fa. on property pending trial of claim suit—The levy 

of an execution on a slave, pending a trial of the right of prop- 

erty under a former levy against the same defendant, is not void 

as against a purchaser from the claimant pending the trial. of 

the claim suit.—Spencer v. Godwin. ....... ccc cece ee eee ec eeee 355 
3. When fi. fa. against sureties may issue without sci. fa.—If an exe- 

cution against an administrator, on a decree of the probate court, 

is issued within one year after the rendition of such decree, and 

returned “no property found,” an execution may be sued out 

against him and his sureties after the expiration of more than 

one year from such return, but within three years thereafter, . 

without a revival of the decree.—Jewett v. Hoogland......... 716 


EXECUTORS AND ADMINISTRATORS. 


1. Costs—When the probate of a will is contested by an adminis- 
trator previously. appointed, the costs are properly adjudged 
against him individually, if he fails; but, if he acted in good 
faith, he is entitled to reimbursement out of the estate on settle- 
ment of his accounts.—Bradley v. Andress..........seseeeeee 80 

2. Estoppel against administrator—A special administrator, who 
hires out the slaves belonging to his intestate’s estate, is estop- 
ped, in an action to recover the hire, from setting up his own 
want of authority —Farrow v. Bragg’s Adm’r................ 261 

3. Validity of assignment by administrator —A transfer by an ad- 
ministrator, in compromise of a pending suit, of a certain por- 
tion of the undivided assets of the estate, is violative af the 
statute prohibiting private sales py executors. and administra- 
tors, and consequently void.—Bogan v. Camp..............-+ 276 

4. How executrix may sue—On a promissory note, payable “to W. 

A. M., agent of M. W., executrix of J. H. W., deceased,” the ex- 
ecutrix may maintain an action in her own name, either individu- 
ally, or in her official capacity ; averring, in the latter case, that 
the demand is assets of her testator’s estate—Goodman & 
Mitchell ae. Wallner ox). 62s si ise vend sixties HOC ee ea ee ba bee 482 

5. Commissions of administrator —An administrator is not entitled, 
on final settlement of his accounts, to commissions on the ap- 
praised value of slaves which are divided among the distribu- 
tees ; nor is he entitled to any allowance in such case, unless it 
be for expenses actually and properly incurred by him, or for 
special services rendered by him, in relation to the division, as 
to which quere ?—Wilson’s Heirs v. Wilson’s Adm’r........ .. 670 
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FRAUD. 


1. Fraud available as equitable defense to note—Where a bill seeks 
to subject the separate estate ofa married woman to the pay- 
ment of a note executed by her, jointly with her husband, for 
the purchase-money of a slave, she may set up fraud in the sale 
as a defense to the note ; and, on proof of such fraud, is entitled 
to a deduction from the note of a sum equal to the difference 
between the price paid and the actual value of the slave, togeth- 
er with interest on that sum.—Caldwell v. Sawyer............ 

2. Misrepresentation amounts to fraud.—If the vendor of a slave, 
knowing that she is not a good cook, falsely represents her as 
such to the purchaser, who is thereby deceived, and induced to 
pay a higher price than the slave is worth, such misrepresenta- 
EP Peer Pron ray Sener Pree 

3. Same.—If a slave is falsely represented by aie owner, at the 
time of hiring her, to be a good cook, washer, and ironer, 
such misrepresentation authorizes the hirer to rescind the con- 
tract, but gives him no right to sub-hire the slave to another 
person, to be employed in a service different from that specified 
in his contract—Wilkinson v. Moseley........... ied Bede iets 

4. Same.—A false representation by the vendor, in making a pub- 
lic sale of land as administrater without an order of court, to the 
effect that the sale was authorized by the decedent’s will, en- 
titles the purchaser, who was thereby misled and induced to 
buy, to a rescission of the contract in equity.—Stark v. Hender- 


5. When misrepresentation does not constitute fraud.—If a creditor, 
for the purpose of obtaining his debtor’s note for a debt already 
due, falsely and fraudulently promises to supply him with 
goods for a specified future time, this constitutes no defense to 
an action on the note.—Overdeer & Aughinbaugh v. Wiley, 
Banks & Co..... obs seWEN as SMUG STC e wea bade s ieee. 


FRAUDS, STATUTE OF. 


1. Parol contract for sale of lands—Where a person gives his note 
for the purchase-money of a tract of land which another desires 
to buy, and agrees by parol with the latter that he may have the 
land if he can and will pay for it—such parol contract is within 
the statute of frauds.—Chambliss v. Smith................... 

2. Three years possession of personalty.—A sale of personal proper- 
ty, under legal process against the loanee, on a debt contracted 
before the expiration of three years possession by him, does not 
divest the title of the lender, nor confer a valid title on the pur- 
chaser. (Watker, J., dissenting.)—Carew v. Love’s Adm’r.... 

3. Promise to pay debt of another—A parol promise to pay the 

debt of another, when founded on a new and valuable consider- 

ation beneficial to the promisor, is not within the statute of 
frauds.—Mason v. Hall............ Voceheie bs éeVessw ote ewes 
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FRAUDULENT CONVEYANCES. 


1. Creditor’s ignorance of fraudulent conveyance does not avoid statute 
of limitations.—The fact that a deceased debtor made a fraudu- 
lent conveyance of all his property, and the creditor’s ignorance 
of the fraud until within six years before the filing of his bill, do 
not avoid the bar of the statute of limitations, as in favor of the 
debtor’s personal representative, when the creditor asserts no 
lien on the property, and has not reduced his demand to judg- 
ment.—Reed’s Adm’r v. Minell & Co... ..... eee eee eee ees 61 
2. Validity of voluntary conveyance——A voluntary conveyance is 
void as against the existing creditors of the grantor, and cannot 
create in a sub-purchaser with notice a title superior to that of 
an existing judgment creditor.—Spencer v. Godwin.......... 355 
3. Same.—A gift, or other voluntary conveyance, by an insolvent 
debtor, to or for his children, with intent to hinder, delay and 
defraud his creditors, may be avoided by asubsequent creditor. 
Huggins .v. Porrises . oi oes ote Valves steeods eee ae buses 396 
4. Validity of conveyance by husband to wife.—If the husband buys 
a tract of land for his wife; at her request, and pays the 
purchase-money with funds belonging to her separate estate ; 
but, in violation of her instructions, takes the title to himself,— 
his subsequent conveyance of it to her will be sustained.—Har- 
SOG, TOO 5 i 6 5 o-0de oiaih jn odin bas Rsisl piceGaVc chee tehekbeeeeD 401 





GAMING. 
See Crimtnat Law. 


GARNISHMENT. 
See ATTACHMENT. 


GUARDIAN AND WARD. 


1. Competency of guardian as witness for ward—A guardian, who 
has invested his ward’s funds in a partnership, is not a compe- 
tent witness for the ward, when the latter seeks, while still an 
infant, to enforce the partnership for his benefit—Stein v. 
Reberaows oe cis we ase Siete i ice gba eee eee 286 

2. Amendment of petition for removal of ward’s property.—A peti- 
tion for the removal of an infant’s property to another State, 
may be amended, after demurrer sustained to the original, by 
the addition of necessary parties and allegations—Carlisle v. 
Potile and: Wil... ia ce vin sve td se des end RS Sa ee we 613 

3. Parties defendant to petition—The resident guardian, whether 
he has any of the property in his possession or not, is a proper 
party defendant to such proceeding ; and when the property 
sought to be removed is in the hands of an administrator, he 
and the resident guardian may be joined as defendants........ 613 

4. Parties plaintif.—The proceedings should be instituted in the 

name of the non-resident guardian, and not of the ward by his 
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GUARDIAN AND WARD—continvep. 


guardian ; and where the guardian is a married woman, her hus- 
band should.be joined with her...............ccccceeeecccees 613 
5. Sufficiency of petition—An averment in such petition, that the 
ward'is the son and infant child of ‘the wife, is sufficient to show 
that she is its natural mother.............ccccccececevcccces 613 
6. Marriage of feme guardian —The marriage of a woman, after her 
appointment and qualification as guardian, although it might 
authorize proceedings for her removal, does not terminate her 
guardianship, but has the effect of joining her husband with her. 613 
7. What constitutes non-residence of guardian and ward.—lIf the 
mother of an infant, after its father’s death, carries it with her 
to another State, before a guardian is here appointed for it; 
and, after she and the child have acquired a domicile in such 
foreign State, she is there appointed its guardian, she may here 
institute proceedings for the removal of its property to that 
















































8. What property may be removed.—An infant’s distributive share j 
of an unsettled estate, in the hands of an administrator, cannot 
be made the ground of an application for its removal to another 
State, until after the rendition of a final decree against the ad- 
ministrator. (Waker, J., dissenting.).........000ecceeee snes 613 
a x o's Sua hincGa bees cc ewantieweecdncteWhsde es 631 
9. Foreign guardian must set out bond—The transcript which a 
foreign guardian, making application for the removal of his 
ward’s property, is required to produce, must not only show 
that he has given bond, with security, for the performance of 
his trust, but must set out a copy of it, in order that the court 
authorizing the removal may see that it is sufficient to protect 
the ward’s estate. (Waker, J., dissenting.)..........+.. 613, 631 
10. What is good cause against removal._-Good cause why an order 
of removal should not be made, within the meaning of the stat- 
ute, must, as a general rule, be such as pertains to the security 
of the ward’s property, or the protection of the resident holder 
of such property : the fact that the ward’s mother wishes to re- 
move to this State, with the additional fact that none of the rela- 
tives of his deceased father reside in the foreign State, does not ’ 
furnish a sufficient reason for withholding an order of removal. 631 





HABEAS CORPUS. 
See Bat. 
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HUSBAND AND WIFE. 
1. Husband's liability for income and profits of wife's separate property. 
Where husband and wife live together, and enjoy a common sup- 
port from their joint property ; and the husband receives the 
income and profits. of the wife’s separate estate, with her knowl- 
edge, and without objection from her,—it is presumed to be in- 
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HUSBAND AND WIFE—continvuep. 


tended as a gift to the husband, and neither he nor his estate is 
liable for such income and profits—Andrews v. Huckabee’s 
BOON Ph 5 & 056 0x -nioin win ae/pse.0 + neni n mlhin ahvaeiiineee ae eann 143 


2. Title of husband as wife's trustee—The title of the husband, as 


implied trustee of the wife’s separate property conveyed direct- 
ly to her, ceases at his death, and the legal as well as the equi- 
table title then vests in her ; secus, as to slaves purchased by 
the husband, with funds belonging to the wife’s separate estate, 
and the legal title to which was taken to himself as her trustee. 143 


3. Slaves purchased by husband with his own money no part of wife's 


separate estate—Where the husband purchases slaves with his 
own money, intending to permit his wife to take them, if she 
chose, as an investment of funds in his hands belonging to her 
separate estate; takes the title, by mistake, to himself as her 
trustee ; and dies soon afterwards, without affording her an op- 
portunity of making the intended election,—the wife cannot 
claim the slaves as a part of her separate estate...... cece yas ae 


4. Interest charged against husband’s administrator—The personal 


1 


representative of the husband is liable, in equity, for money 
received by the husband during coverture, belonging to the 
corpus of the wife’s separate estate : if the money was received” 
upon the express condition that it should be invested in slaves, 
and he died so soon afterwards that he had no opportunity of 
making a desirable investment, interest should only be charged 
from the time of his death; but, if it is shown that he loaned 

out a portion of it, interest should be charged against him on 

this sum from the time it was loaned...............eeeeeeees 143 


. Trust not implied against husband.—Where the husband, being 


trustee of his wife, invests her separate funds, with his own, in 
his mercantile business, and conducts his business for several 
years on their joint funds, the wife cannot, as against an attach- 
ing creditor of the husband, fasten a trust upon the goods for 
the funds so invested.—Goldsmith v. Stetson & Co............ 164 


. How wife may charge her separate estate——W here a married wo- 


man, owning a separate estate before the adoption of the Code, 
joined with her husband in the execution of a promissory note, 
for the purchase-money of a slave bought by them, such note 
was a charge upon her separate estate Caldwell v. Sawyer... 283 


. Separate estate in wife created by quit-claim deed under statute —A 


quit-claim deed, executed since the passage of the “woman’s 
law” of 1848, by which lands are conveyed to a married woman, 
creates in her a separate estate under that act—Fisk v. Stubbs. 335 
Removal of husband from trusteeship—The husband will be re- 
moved from the trusteeship of his wife’s separate estate, where 
it is shown that he is an habitual drunkard ; that he has desert- 
ed her; that while living with her, he treated her with such 
harshness and violence as to keep her in constant alarm; and 
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HUSBAND AND WIFE—continvep. 


that he compelled her, by threats of personal violence, to join 
with him in a conveyance of her separate estate.............. 335 
9. Acknowledgment of deed by wife——The statute which makes an 
acknowledgment by the wife, on private examination apart 
from her husband, essential to the validity of a conveyance by 
her, has no application to conveyances of her separate estate 
under the acts of 1848 and 1850................ ce eceeeeeeee 335 
10. Duress avoids deed of wife—Where the wife is compelled, by 
threats of personal violence from her husband, to join with him: 
in a conveyance of her real estate, the deed will be set aside, as 
to her, by a court of equity............ Pet cgaeaeewkn ahae ss 335 
11. Separate estate in wife created by husband’s deed—Where the hus- 
band conveys property to a trustee for his wife, she takes, as 
against him, a separate estate in the property—Spencer v. 
ES SSE Ne nas chink ets sede, 6504ah bbabee iw eee s 6 . 855 
12. Conveyance of wife's separate estate under statute——The provisions 
of the Code, authorizing the transfer of the wife’s separate estate 
by deed of husband and wife jointly, attested by two witnesses, 
do not apply to personal property in which the wife acquired a 
separate estate by the laws of another State, where she and her 
husband were then domiciled, and which was afterwards 
brought with them to this State on changing their domicile. 
Drake and Wife v. Glover........... ek he baad www aise wes 382 
13. Estoppel against wife.—If a married woman is present at an un- 
authorized sale of her separate personal yroperty, by one pro- 
fessing to act as her trustee, her failure to object to the sale will 
‘estop her from afterwards questioning its validity ; but, if she is 
not actually present at the sale, the mere fact that she has 
knowledge of it, and fails to object, does not operate an estoppel 
against her ; nor will she be estopped by her failure to object 
to an unauthorized sale by her husband, in her presence, unless 
her silence was fraudulent, and not the result of marital re- 
EE ERE pee ey SS ea ere ee eee 382 
14. Joinder of husband and wife—Husband and wife cannot join in 
detinue, when their right of action is founded on their prior 
possession, since such possession is, in law, deemed the pos- 
session of the husband alone.—George v. English............. 582 
15. Marriage of feme guardian—The marriage of a woman, after 
her appointment and qualification as guardian, although it 
might authorize proceedings for her removal, does not termi- 
nate her guardianship, but has the effect of joining her husband 
with her.—Carlisle v. Tuttle and Wife.............. ce eeeeeee 613 
16. Wife's interest as distributee in estate of deceased husband.—The 
term “separate estate,” as used in sections 1991 and 1992 of the 
Code, applies only to separate estates created by law; conse- 
quently, in ascertaining a widow’s distributive interest in the 
estate of her deceased husband, property held by her under a 
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deed of gift, executed prior to the lst March, 1848, is not to be 

estimated.—Smith’s Ex'rs v.Smith........... 0... cece cence . 642 
17. Woman’s law of 1848 not retroactive-—The act of 1848, securing 

to married women their separate estates, does not affect the 

husband’s right to reduce to possession choses in action belong- 

ing to the wife which accrued prior to the passage of the act. 

es Is 694 5ks hasan cee saxentenabenese caeeale 712 
18. Husband’s right to wife's choses in action—At common law, and 

in this State prior to the passage of the woman’s law” of 1848, 

the husband acquired, by marriage, the right to reduce to pos- 

session, at any time during the coverture, his wife’s choses in 

action, and thereby became the absolute owner of them....... 712 





INDICTMENT. 
See CriminaL Law. 


INFANTS. 
See Parent AND CHILD. 


INSOLVENT ESTATES. 


1. Affidavit of insolvency, and issue thereon.—An affidavit, appended 
to an administrator’s report of insolvency, to the effect “that 
the facts stated in the foregoing petition and report he believes 
to be true,” is not, it seems, a substantial compliance with the 
requisitions of the statute, (Code, 31831 ;) but the defect of 
such affidavit is waived by taking issue on the report.—Raines’ 
SE Ga. 8 sh 05 kin sed HEeR ee Sierkcan es 425 
2. Contents of report of insolvency.—If the decedent was a member of 
a mercantile partnership, the report of insolvency should set out 
the extent of his interest, with schedules showing the assets and 
liabilities of the firm, so far as they can be learned by the ad- 
EL OTC LTTE See TT eee eee er 425 
3. Decree on trial of issue contesting report—Proof of the existence 
of assets not included in the administrator's report of insolven- 
cy, does not authorize the dismissal of his report and petition, 
unless such discovered assets are sufficient to show that the 
I Ticks cenacccvexsciccienes ates ene 425 
4. Effect of declaration of insolvency on statute of limitations.—A re- 
port and declaration of insolvency, in 1839, was a defense avail- 
able only to the administrator by whom it was made, and did 
not withdraw the claims of creditors from the jurisdiction of the 
common-law courts ; consequently, it does not suspend the ope- 
ration of the statute of limitations, after the expiration of the 
first administration—Reed’s Adm’r v. Minell & Co............ 61 
5. Conclusiveness of decree of distribution.—A decree of the probate 
court, in the matter of an insolvent estate, giving a preference 
to the individual over the partnership creditors of a deceased 
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INSOLVENT ESTATES—continvep. 
partner, is conclusive upon the partnership creditors, and can- 
not, in the absence of fraud or other special cause for equitable 
interposition, be overhauled in chancery after the expiration of 
two years from its rendition.—Coffin v. McCullough’s Adm’r. 107 
6. Conclusiveness of decree rejecting claim.—A final decree of the 
probate court, in the matter of an insolvent estate, rejecting the 
claim of a creditor, to which objections were filed within the 
time allowed by law, is final and conclusive on the creditor, if 
he appeared and was a party to the issue made up as the stat- 
ute directs, notwithstanding the pendency of a suit on his claim 
in the circuit court at the time the decree of insolvency was 
rendered.—McDougald’s Adm’r v. Rutherford.,.............. 253 
Same.—A plea in bar, averring the presentation of plaintiff’s 
demand as a claim against the estate of defendant’s intestate, 
which had been declared insolvent, and its rejection by the 
probate court,—held insufficient, on the authority of McDoug- 
ald’s Adm’ v. Rutherford—-.McDougald’s Adm’r v. Dawson’s Ex’r 553 
8. Filing claims against insolvent estate—Whether demands, on 
which suits are pending at the time anestate is reported insolv- 
ent, are required to be filed in the probate court like other 
claims, quere? (Wavker and Srong, J J., differing in opinion, 
es We 9g IN 6 oo 55 n.0608 ids basse Kec aw ose 553 
9. Omission to file claim, on which action 1s pending, no defense.—The 
omission to file in the probate court, as a claim against an in- 
solvent estate, a demand on which an action was pending when 
the estate was reported and decreed insolvent, is no defense to 
the further maintenance of the action.......... peepee aes Kes 553 
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INSURANCE. 

1. Construction of policy as to liability of insurers.—A marine policy 
of insurance, on goods shipped from New Orleans to Mobile, 
containing a stipulation that the risk on the goods shall com- 
mence “from and immediately following the luading thereof on 
board the said vessel or boat at New Orleans,” does not cover 
a loss by fire while the goods are on the wharf at the lake end 
of the Jefferson and Ponchartain railroad.—Smith & Holt v. Mo- 
POETS CeO TT Te LCT CT TET E TTT EEOC TTT T ET 167 

2. Admissibility of custom.—Parol evidence of a custom cannot be 
received, to show that a marine policy of insurance on goods 
shipped from New Orleans to Mobile, the language of which is 
plain and unambiguous, covers the overland transportation of 
the goods by railroad................008. (eketenrenans snes 167 


INTEREST. 

1. Interest charged against husband’s administrator—The personal 
representative of the husband is liable, in equity, for money 
received by the husband during coverture, belonging to the 
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corpus of the wife’s separate : estate if the money was received 
upon the express condition that it should be invested in slaves, 
and he died so soon afterwards that he had no opportunity of 
making a desirable investment, interest should only be charged 
from the time of his death; but, if it is shown that he loaned 
out a portion of it, interest should be charged against him on 
this sum from the time it was loaned.—Andrews v. Huckabee’s 
BS oii se cnesswentawadensvinseent nanan ‘in AghGadenA . 143 
2. Interest as damages.—Where a debtor is enjoined from paying 
over the money to his creditor, but is not restrained from using 
it in any other manner, he can only discharge himself from inter- 
est, by paying the money into court ; consequently, in an action 
on the injunction bond, a recovery cannot be had for interest, by 
way of damages, for the period intervening between the disso- 
lution of the injunction by the chancellor and the affirmance 
of his decree on error, no supersedeas bond having been given. 
ee ee Rivas nate ee nhadean ces ackesane maaan 227 
3. Garnishee’s liability for interest—A garnishee, who interposes a 
dilatory plea, cannot raise the question of his liability for inter- 
est during the period intervening between the service of the 
garnishment and the rendition of final judgment.—Hollingsworth 
Os Wi I si on vik vid vn Fide ein vnneesanns ssneaeeees 668 
4. Interest incident to debt.—Interest attaches as an incident toa 
debt or money demand, as contra-distinguished from mere dam- 
ages for the breach of a contract, from the time of its maturity. 668 
5. Interest on open account for goods sold and delivered.—On a con- 
‘tract to pay for goods sold and delivered, interestattaches from 
the delivery of the goods, unless some other time for the pay- 
ment is fixed by the contract—Waring v. Henry & Mott...... 721 


JUDGMENTS AND DECREES. 


1. Parties to final decree of settlement and distribution—The personal 
representative of a deceased distributee is a necessary party to 
a final settlement of the estate ; and if a final decree is rendered 
without making him a party, he may afterwards be made a 
party on petition, and revise the decree on error.—Thomas v. 
eg PTET ETT TTT CETTE TTT TT CU Tee PET Te 83 

2. Conclusiveness of decree of probate court.—A decree of the pro- 
bate court, in the matter of an insolvent estate, giving a prefer- 
ence to the individual over the partnership creditors of a 
deceased partner, is conclusive upon the partnership creditors, 
and cannot, in the absence of fraud or other special cause for 
equitable interposition, be overhauled in chancery after the 
expiration of two years from its rendition—Coffin v. McCul- 
PN iiiik 035 sen ceo cn apnaeowe hei menaaees - 107 

3. Conclusiveness of decree rejecting clam against insolvent estate—A 
final decree of the probate court, in the matter of an insolvent — 
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JUDGMENTS AND DECREES—conrtinvep. 
estate, rejecting the claim of a creditor, to which obejctions | 
were filed within the time allowed by law, is final and conclusive 
on the creditor, if he appeared and was a party to the issue | 
made up as the statute directs, notwithstanding the pendency | 





of a suit on his claim in the circuit court at the time the decree 
of insolvency was rendered.—McDougald’s Adm’r v. Rutherford. 253 
4. Conclusiveness of judgment.—In an action brought by the execu- 
tor against the widow of a decedent whose estate has been de- | 
clared insolvent, for the recovery of slaves, a judgment for the | 
defendant is, in the absence of fraud and collusion, conclusive 
on the creditors of the estate—Pickens v. Yarborough........ 408 | 
5. Amendment of judgment nunc pro tunc.—In an appeal case from 
a justice’s court, the judgment may be amended at a subsequent 
term, nunc pro tunc, by vacating it as against a party against 
whom it was improperly rendered as the surety on the certzorari 
NF NN ce UN e rk bee ee UWidsasesveuvsvessvess 
6. Notice of rendition of decree——An agreement between a probate | 
judge and the parties to a suit pending in his court, entered 
into after the cause had been submitted to the judge for decis- 
ion, to the effect that the decision should be suspended, until 
the opinion of the supreme court, in another case there pending | 
between the same parties, “could be had,” does not bind the | 
judge to give notice to the parties of the time when he will ren- 
der his decree, nor to postpone the rendition of his decree until 
he has read the opinion of the supreme court in the other case. 
| Ee eee Tree et Pee ee on ee ee 
sstablishing destroyed judgment.—Under the act of February 17, 
1854, (Session Acts 1853-4, p. 218,) providing for the establish- 
ment of lost records and other papers which were destroyed 
by the burning of the court-house of Coffee county in 1851, a 
jadgment of the circuit court may be established on the appli- 
cation of one claiming to be the assignee of the plaintiff’s ad- 
ministrator ; nor is it necessary, in such case, that the judgment 
should be revived before it is established ; but it may be after- 
wards revived in the court in which it was originally rendered. 
EM OTE PTET PPTL CPT E CTT TT TC POPC LCL ET EE 
8. Presumed satisfaction of judgment.—In a case not governed by 
. the provisions of the Code, a judgment rendered by a justice of 
the peace is not presumed satisfied until the expiration of twenty 
years from the time of its rendition—McMahan v. Crabtree... 470 
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JURISDICTION. 

1. Not given by consent.—When the appellate court has no jurisdic- 
tion of the appeal, because it is sued out in a case which the 
statute does not authorize, a joinder in error is not a waiver of 


ee. ET ee ee TT ee eT Teer TeeTee 
2. Of circuit court as toamount.—In a civil action, commenced in the 
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JURISDICTION—conTINvED. 
circuit court, and founded on a moneyed demand, if the plaintiff 
recovers only fifty dollars or less, and the amount of his recov- 
ery is not reduced by aset-off successfully made, the court should 
dismiss the suit on motion, unless the statutory affidavit is 
IO Fs Ee i 5 cine svn on cnnideieenneonaneabas 


JUSTICE OF THE PEACE. 

1. Authority to order sale of perishable property in attachment case.— 
A justice of the peace, who has issued an attachment returnable 
to a court in his county, which has been levied by the sheriff 
of another county on perishable property, has authority (Clay’s 
Digest, 56, 3 8) to make an order for the sale of such property. 
OE WT 6 6a 8s ca ce reel $0540.00 eee eee 


LEGACY AND DEVISE. 

1. Construction of devise under statute abolishing estates tail—A de- 
vise to a trustee, to have and to hold to and for the sole and 
separate use of the testator’s daughter during her life, “and at 
her death to the heirs of her body forever in fee-simple, and in 
default of such heirs, then to the right heirs” of the testator “in 
fee-simple,”—vests the absolute estate in the first taker: the 
subsequent limitations, not being within the express terms of 
the proviso to the act of 1812, abolishing estates tail, are void. 
bee 0. Me MR WI is ss oii an knees ee wdewedeeedeumees 

2. Construction of legacy as to condition precedent. Dadar a bequest 
in these words, “If my wife never marries, she is to pick out 
fifteen of my best negroes, and keep possession of them during 
her natural life, or her will and pleasure,” the selection of the 
slaves by the legatee is in the nature of a condition precedent. 
Vougeien ©. TN TIM in asc c a dcuvasesnadewtcnhawes 

3. When Igatee may come into equity.—If an executor refuses to as- 
sent to a Iegacy, where his refusal is not necessary to protect 
the rights of creditors or other legatees, the legatee may come 
into equity, to compel an assent to and delivery of his legacy, 
with interest or hire ; but, wherea selection by the legatee is 
annexed as a condition precedent to his legacy, the selection 
must be made, and notice thereof given to the executor, before 
the filing of the bill, unless such selection is prevented by the 
SROCUUO I ore c1s16\ oats varbr0 7s.) a%e/oseiate stderr siete o-</oneeeretencye)eintessalaierera.e oie 

4. When legatees take per sett .—Under a bequest to testator’s 
brother and sisters of the half blood and the children of his sis- 
ters of the whole blood, to be equally divided between them, 
share and share alike, on the death or marriage of his wife ; with 
the additional provision, that “should either of his said whole 
sister’s children be dead” at the time fixed for the distribution, 
leaving children, such grand-children should “take the place of 
their deceased parent,”—the children of the two sisters of the 
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whole blood take per capita, equally with the brother and sisters 

of the half blood.—Howard v. Howard’s Adm’rs.............. 391 
5. Construction of bequest for life with remainder over—Under a be- 

quest of certain personal property, consisting of aslave, horses, 

cattle, household and kitchen furniture, plantation tools, &c., to 

the testator’s wife for life, with limitation over of “whatever may 

remain and be in her possession at her death,” a life estate only 

vests in the first taker, and the remainder over is valid.— W eath- 

| TTT TT TTT T ree LiinGhWOWRPGSe dbs evicawss 404 
6. Election by legatee or heir-at-law.—W hen an heir-at-law or legatee 

has received alegacy under the will, he should, zt seems, either 

restore or offer to restore it to the executor, before instituting 

proceedings in chancery to set aside the probate.—Woodcock 

ee his Are enedSkNbebubeneeeesnesccs es 411 
7. When legacy accrues.—Where the testator’s estate is able to pay 

all his debts, the expenses of executing the will, and specific 

legacies, a legatee’s right to a pecuniary legacy accrues at the 

moment of the testator’s death, although he may then have no 

right to demand payment.—Sterns v. Weathers.............. 712 


LICENSES. 

1. License to negro-trader.—A license to a negro-trader, granted by 
any probate court in the State, is valid in every county in the 
ep See ere error TTT eee Te Tree 591 

2. Construction of statute respecting sale of slave by unlicensed negro- 
trader.—Under sections 399 and 400 of the Code, which are 
penal statutes, and derogatory of a common-law right, a sale of 
a slave by a negro-trader, without license, is illegal and void ; 
but the statute does not apply to an exchange of slaves, where 
the price or value is not estimated in money terms........... 591 

See, also, Crrminat Law, 7, 47. 


LIMITATIONS, STATUTE OF. 


1. Statute not suspended by declaration of insolvency.—A report and 
declaration of insolvency, in 1839, was a defense available only 
to the administrator by whom it was made, and did not with- 
draw the claims of creditors from the jurisdiction of the common- 
law courts ; consequently, it does not suspend the operation of 
the statute of limitations, after the expiration of the administra- 
tion.—Reed’s Adm’r v. Minell & Co........... ccc eeeeecceees 61 

2. Nor by vacancy in administration —After the statute has com- 
menced to run, a vacancy in the administration of the debtor’s 
estate does not suspend its operation..............eeeeeeeeee 61 

3. Nor avoided by creditor’s ignorance of fraudulent conveyance by 
debtor.—The fact that a deceased debtor made a fraudulent con- 
veyance of all his property, and the creditor’s ignorance of the 
fraud until within six years before the filing of his bill, do not 
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LIMITATIONS, STATUTE OF—continvep. 
avoid the bar of the statute of limitations, as in favor of the 
debtor’s personal representative, when the creditor asserts no 
lien on the property, and has not reduced his demand to judg- 


4. Proviso as to commencement of new action—The provision in the 
statute of limitations, respecting the commencement of a new 
action, does not require that the same form of action should be 


5. Limitation of appeal from final decree—Six months is the limita- 
tion of an appeal from a decree of the probate court, rendered 
on the final settlement of an estate, even when sued out by a 
person who was made a party after its rendition—Thomas v. 


RP RELTREN GS sce rs care 015 1S vaio’ bc Gave Give! a esl oisgl ae esas pres rara cate eeae eeneneteteeens 


MANDAMUS. 

1. Lies to enforce hearing on haheas corpus.—If a judicial officer, be- 
fore whom a prisoner is brought on habeas corpus, improperly 
refuses to hear and decide on the evidence adduced touching 
his guilt, mandamus lies to compel a hearing._-Ex parte Mahone. 

2. Lies where security for costs is erroneously held suffictent.—— 
On motion to dismiss a suit, instituted by a corporation, 
for want of security for costs, if the circuit court erroneously 
holds the security sufficient, mandamus lies upon its decision. 
Be aio isk a a5 6a 06 098: 05.95'00 05h LAER EATER 


MISTAKE. 
See Cuancery, 13, 22. 


MORTGAGES. 

%. When absolute bill of sale will be decreed a mortgage——To author- 
ize a court of equity to decree that a bill of sale for a slave, ab- 
solute on its face, was intended as a mortgage or conditional 
sale, the proof must be clear, consistent, and convincing: the 
testimony of two witnesses, as to subsequent admissions by the 
defendant, held not sufficient to overcome the positive denial of 
the answer, and the presumption arising from the bill of sale 
SE Hs FE a isigs hv eevevcdsusecasewesosesenes 

2. When mortgagee is entitled to protection—W here a mortgage is 
executed by the husband, on a tract of land previously convey- 
ed by him to his wife, by adeed which has been properly re- 
corded, and which a court of equity will uphold, the mortgagee 
must be regarded as a purchaser with notice; but, if the deed 
has not been recorded, and the mortgage was given to secure a 
debt created at the time of its execution, the mortgagee is en- 
titled to protection, because he has the legal title, while the 
equities are equal.—Harris v. Brown..........seesecessceees 
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NON-CLAIM. 

1. Plea of statute ——A plea of the statute of non-claim, in a chancery 
cause, must aver all the facts necessary to make the bar com- 
plete and applicable to the cause ef action : a simple averment, 
that the claim was not presented within eighteen months after 
the grant of administration and notice thereof, is not sufficient, 
when portion of that time was effaced by a change in the stat- 
ute before the completion of the bar.—Andrews v. Huckabee’s 
OTT TET TT TEE EET TT COLE EET OTOP ETE T EEE 143 

2. Computation of time——Where notice of the grant of administra- 
tion was given in October, 1851, and suit was afterwards com- 
menced on the 17th July, 1854,—held, that the claim was not 
barred, either under the Code, or under the act of 1850........ 143 | 

3. To what demands statute applies—The statute of non-claim is | 
not applicable to a demand for the recovery of specific property. 143 

4. Plea of statute.—A plea in bar, averring that the plaintifi’s de- 
mand was not presented, nor filed in the probate court, before 

. the commencement of the suit, is demurrable, since the suit 
may have been commenced before the expiration of eighteen 
months from the grant of administration —McDougald’s Adm’r 
oo See eer ee ee ee ee ener 553 

5. Replication to plea.—It is a good replication to a plea of the 
statute of non-claim, that the suit was commenced within eigh- 
teen months after the grant of administration, since the com- 
mencement of the suit is a presentation of the claim.......... 553 











NONSUIT. 
See Brit or Exceptions, 4, 5. 


PARENT AND CHILD. 

1. Mother’s right to change domicile of infant child.—After the death 
of the father, the mother has aright, during her widowhood, to 
change the domicile of a child under the age of seven years, 
who has no guardian; there not appearing any fraudulent de- 
sign to alter the succession upon his death.—Carlisle v. Tuttle 
Se SIE errs eS earerss esi denweswors eer ery 613 


PARTNERSHIP. 


1. What constitutes partnership—An agreement between two part- 
ners, on the dissolution of their firm, to the effect that one | 
should take all the goods on hand, and the notes and accounts 
due the firm, and, in consideration of the other’s interest 
therein, should pay all the outstanding debts of the firm, “and 
give him, from that time forward, one-third interest in the prof- 
its arising from the sale of said goods;” the latter “agreeing to 
share one-third of the losses that might accrue from said sale of 
said goods, and to act as clerk in the sale of said goods” for the 
former,—constitutes them partners inter sese—Scott v. Campbell. 728 
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PARTNERSHIP—continveb. 

2. Same—Where one of the partners ina company formed for 
the purpose of buying and selling lands on speculation, after 
the company has ceased active operations, transfers to a stran- 
ger one half of the net profits of his share in the company; the 
residue of his interest, together with the entire control and di- 
rection of his share, having been previously assigned to one of 
his co-partners, in consideration of moneys advanced to him on 
account of it,—this creates between the two assignees, not a 
partnership, but a joint tenancy in the share of their assignor, 
nor does it constitute the assignee of subsequent date a partner 
in the company.—Cowles v. Garrett’s Adm’rs....... nore eee 

3. Presumed equality of partners—A partnership is presumed to be 
one of equality among the partners, in the absence of proof of 
any stipulation to the contrary.—Stein v. Robertson.......... 

4. Partner’s right to repudiate contract on account of copartner’s vio- 
lation.—The failure of one partner to furnish as much money for 
partnership purposes as he had agreed to furnish, does not 
give his copartner a right to repudiate the contract, when call- 
ed upon to carry it out, after having accepted and used the 
OWE SOU DRI 0.550 6 sivnvccevedecscstisnawcnagntes 

5. What defenses may be set up in avoidance of partnership—Where 
a father invests his own finds and personal services, or the 
funds of his children in his hands as guardian, arising from an 
unauthorized sale of their property, ina partnership for their 
benefit; and the children afterwards seek to enforce the part- 
nership in equity.—the other partner cannot avail himself of 
these facts to avoid the contract... iccsasecenvecsesesios 

6. Action at law between partners.—An action at law lies on a prom- 
issory note, given by one partner to his co-partner, on the for- 
mation of the partnership, for one half the value of the stock of 
goods furnished by the latter—Scott v. Campbell............ 

7. Lien of surviving partner.—lf, on the formation of a new firm by 
the addition of another partner, the original stock of goods is 
credited equally to the two old partners, as their respective 
shares of the capital stock of the new company; and, on the 
death of one of the original partners, his administrator obtains 
a decree in chancery, on settlement of the partnership accounts, 
for the intestate’s share of the partnership effects,—the sur- 
viving original partner has no lien on this fund, for the pay- 
ment of the original partnership debts.—Coflin v. McCullough’s 


341 


286 


NS os ote terelcsc seas ieedtenkas seen a aacacnente 107 


PHYSICIANS. . 

1. Statute prohibiting recovery for services by unlicensed physicians.— 
The statute of this State, prohibiting a recovery for medical 
services rendered by an unlicensed physician, (Code, 977,) does 
not prevent a recovery here for services rendered in another 
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PHYSICIANS—continvuep. 


State ; nor can our courts presume that a similar statute exists 
elsewhere.—Downs v. Minchew 


ee eee eee eee eee eeseresreeerene 


PLEADING AND PRACTICE. 


1. General rules of practice—The “rules of practice in circuit and 
county courts,” adopted by the supreme court at its January 
term, 1838, and republished in the appendix to the Code, (pp. 
714, et seq.,) are repealed by the Code, so far as its provisions 
are inconsistent with them.—Bishop v. The State............. 

2. Appearance and pleading.—Where the plea found in the record 
purported to be subscribed by an attorney “for defendants”; 
and the judgment entry, after stating the appearance of the par- 
ties by their attorneys, recited that the plaintiff took a nonsuit 
as to one of the defendants, “and as to the other defendants 
thereupon came a jury,” &c.—held, that all the defendants, ex- 
cept the one as to whom the nonsuit was taken, were parties 
to the issue—McElhaney v. Gilleland.....................5. 

3. Waiver of irregularities by pleading to issue.—In an appeal case 
from a justice’s court, if the defendant pleads to the statement 
filed against him in the circuit court, he cannot afterwards object 
to any irregularities in the appeal, notice thereof, or process 
commencing the suit ; nor can he afterwards take advantage of 
a previous discontinuance against a co-defendant............. 

4. Plea of justification by sheriff—Where a sheriff justifies, in tro- 
ver for the conversion of certain bales of cotton, under an at- 
tachment and order of sale therein issued, an averment in these 
words, “of which proceedings under said order of sale said de- 
fendant made due return to said court, according to the man- 
date thereof,” is not a sufficient allegation of the return of the 
attachment or order of sale-—Young v. Davis...............4+ 

5. Pleading foreign statute as to liability of endorser—In an action 
against an endorser, an averment in the declaration, “that by the 
laws of the State of Georgia, where said endorsement was made, 
the said defendant became liable to pay said sum of money, in 
said note specified, to said plaintiff,’—is but the statement of a 
conclusion as to the effect of the foreign law, and the rights and 
liabilities of the parties under that law.—McDougald’s Adm’r v. 
NE 1S euch Se seks kEKVEN A APN ER NON W dS Redes ease ses oe 

6. Pleading matters occurring after suit brought—Facts which oc- 
cur after the commencement of the suit, but before issue joined 
or plea pleaded, must be pleaded to the further maintenance of 
the suit; while facts which occur subsequent to the joinder of 
issue or the interposition of a plea, must be pleaded puis darrein 
REE ee he GRENKRRGETE Wr vie deka sense weseoere xe 

7. When plea of non est factum is necessary.—The statute of this 
State, (Clay’s Digest, 340, 2 152,) requiring a sworn plea to put 
in issue the execution of any written instrument declared on, 
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applies to instruments executed in another State............. 253 
8. Presumption as to regularity of appearance——Where an appear- 

ance is entered for both of the defendants in an action at law, it 

must be presumed to have been entered by an attorney duly 

authorized, or by each defendant for himself.—Stubbs v. Leavitt. 352 
9. Plea must go as far as it professes—A plea puis darrein continu- 

ance, professing to be “in bar of the action,” but answering only 

a part of the declaration, is demurrable.—Stein v. Ashby...... 363 
10. Same.—A plea which assumes to answer the whole declara- 

tion, but which does not negative the cause of action set out in 

each count, is demurrable.—Wilkinson v. Moseley............ 562 
11. Misjoinder of counts available on general demurrer—-A misjoin- 

der of counts may be taken advantage of on general demurrer 





Pe Ist iiah atic sigs anbsann Rian weree uae waetele 562 
12. Joinder of case and trover.—Case and trover may be joined, in 
different counts, in the same declaration............ ..ceeeee 562 


13. Frivolous plea stricken out on motion— When non assumpsit is 
pleaded to an action on the case in tort, it may be stricken 
iis i aise icedusiin 050 RH Re ee RNR OEE ene 562 

14. Departure —Where the writ is in the name of one person, it is 
a departure to file a declaration in the name of another person 
for his use.—-Goodman & Mitchell v. Walker................+ 482 

15. How administrator must declare——-In detinue by husband and 
wife, jointly with a third person, if the complaint does not aver 
that the plaintiffs sue as administrators, the words “administra- 
trix” and “administrator,” following the names of the wife and 
the third plaintiff in the margin of the complaint, are mere words 
of description, and do not show the character in which the par- 
tigpauns—Goorge v. Bagiidh .....1.60..0ccccsesvcecccsessscicnt 582 

16. How executrix may sue——On a promissory note, payable “to W. 

A. M., agent of M. W., executrix of J. H. W., deceased,” the ex- 
ecutrix may maintain an action in her own name, either individu- 
ally, or in her official capacity ; averring, in the latter case, that 
the demand is assets of her testator’s estate—Goodman & 
SE Si FE ink keen diccci stn eedee ree heseawuaneen 482 

17. Joinder of husband and wife—Husband and wife cannot join in 
detinue, when their right of action is founded on their prior 
possession, since such possession is, in law, deemed the pos- 
session of the husband alone.—George v. English............. 582 

18. Appearance no waiver of tresprass—An appearance by the de- 
fendant, in an attachment suit, is no waiver of a fatal defect in the 
writ, on account of the want of jurisdiction on the part of the 
officer by whom it was issued; nor is it a bar to a subsequent 
action for damages against the attaching creditor.—Stetson & Co. 
| ee ee er ee ee re eae weet ee 602 

19. Signature to complaint —A complaint, under the Code, (3 2234,) 
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PLEADING AND PRACTICE—centinvep. 
must be signed by either the plaintiff himself, or his attorney. 
Browder v. Gaston & Wellborn.............ccesccccccece * 
20. Sufficeency of complaint.—In an action on a promissory note, by 
transferree against the maker, the complaint must aver the as- 
signment, or contain some other allegation to show the plain- 
tiff’s ownership......... SNAPEVAERRCUEN YE SKS eG Eee Se aKae es . 
21. Sufficiency of complaint for violating municipal ordinance—In 
proceeding for the violation of a municipal ordinance, the com- 
plaint must set forth the by-law, its breach, and the plaintiff's 
OPT Perey Terre TTT Tree reer eee 
22. Sufficiency of complaint in averment of breach of by-law.— Where 
the complaint alleges, that the defendant, on a ‘day certain, “tra- 
ded and sold to sundry slaves,” &c., “sundry commodities, 
to-wit,” &c., “in the corporate limits of said city, without the 
written or personal assent or permission of the owner, master, 
employer, or agent, contrary to the ordinance of said city then 
in full force, which is hereto annexed as a part of this com- 
plaint,’—this is a sufficient allegation of a breach of the by-law. 
ee rer 
23. Sufficiency of complaint in descriplion of slave.—-In a proceeding 
for the violation of a municipal ordinance, prohibiting trading 
with slaves, if the complaint alleges that the defendant “traded 
and sold to sundry slaves, the names and owners of whom are 
totally unknown to plaintiff, to-wit, one black boy, about twenty 
years uf age, and one yellow boy, stout and heavy,”—this is a 
sufficient description of the slaves...............cceeeeeeees 
24. Variance between original and amended complaint not available on 
demurrer.—aA variance between the original and amended com- 
plaints cannot be reached by general demurrer to the amended 
complaint : a motion to strike out the amended complaint is the 
proper moke of taking advantage of such variance—Turner v. 
en ee a re ee Tee ek ee ee ee eee ee ee 
25. Joint plea by several, if bad as to one, bad as to all_—A_ joint plea 
by several defendants, which is bad as to one, is bad as to all. 
Overdeer & Aughinbaugh v. Wiley, Banks & Co............. ; 





PUBLIC LANDS. 

1. Subdivisions of fractional section—Where a fractional section 
has been subdivided under the act of congress of April 5, 1832, 
and the rules and regulations prescribed in conformity there- 
with by the secretary of the treasury, a deficiency in the con- 
tents of the section must, as between a quarter-quarter section 
and a residuary fraction, fall entirely on the latter, and cannot 
be apportioned between them.—Wharton v. Littlefield........ 

2. Survey and boundaries of public lands ——The case of Stein v. 
Ashby, 24 Ala. 521, re-affirmed as to the principles stated in the 
seventh and eighth head-notes, respecting the subdivision of a 
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PUDLIC LANDS—conrtinuep. 
fractional section, and the contents of a patent for such subdi- 
Se rn Meee Smee eee 

3. Boundaries of public lands—The corners and boundaries of sec- 
tions, as marked and run by the United States surveyors in 
their original surveys, although not located with mathematical 
precision, are established by law as the proper corners and 
boundaries, and cannot be altered or controlled by other sur- 
Ween W. MD. 6 oss ova sce. ceusbwaceescnceans 


4, Mode of ascertaining lost corner or boundary—In ascertaining 


the lost corner or boundary of a section, which must be presum- 
ed, in the absence of evidence to the contrary, to have been 
established and marked in the original survey, recourse may be 
had to the unobliterated marks and corners of that survey, the 
field-notes and plat, and subsequent surveys made under their 
guidance, although such subsequent surveys are not proved to 
correspond in every particular with the original survey. If 
only a portion of one of the boundary lines, leadiug to the lost 
corner, has been obliterated, the remaining portion, whether 
straight or not as marked, must be considered established ; and 
the corner must be presumed, in the absence of evidence to the 
contrary, to be at the point where the marked line, if continued, 
would intersect the township line. But, if the lost corner is 
proved to have been at another point, the lost portion of the 
boundary must be ascertained, by running a straight line, from 
the point at which the marks disappear, to that corner........ 


QUO WARRANTO. 

1. When information does not lie—An information, in the na- 
ture of quo warronto, cannot be filed on the relation of a private 
citizen, to vacate the charter of a municipal corporation, (Code, 
% 2654,) on account of the passage of an unauthorized ordinance 
fixing the price of a license for retailing spirituous liquors at 
$1,000.—The State, ex rel. Burnett v. Town Council of Cahaba.. 

2. Security for costs—When an information is filed, on the rela- 
tion of a private citizen, he must give security for the costs of 
Ce Oia sia 055 066 0 5060 ba csnsen sb4 de weseNeenSRESs 


SCHOOL LANDS. 

1. Title of purchaser—aA purchaser of school lands, ata sale made 
under the act of 1837, who has paid the purchase-money in full, 
and obtained the certificate of the commissoners, duly acknowl- 
edged, has a perfect title without a patent.—Doe d. School 
Comm'rs V. GOdWIN.........cscccccccccccscccscsvccecccces 


SET-OFF. 
1. Judgment.—A judgment may be pleaded as a set-off in an ac- 
tion on an open account.—McMahan v. Crabtree............+. 
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SET-OF F—conrinvep. 

2. Partnership demand.—A demand accruing to defendant under a 
contract with plaintiff which constitutes them partners inter 
sese, is not available as a set-off at law.—Scott v. Campbell..... 728 

3. Equitable—A purchaser of land, having been put in pos- 
session under his contract, and received a deed with covenants 
of warranty, cannot, in the absence of ‘fraud in the sale, or the 
insolvency of his vendor, maintain a cross bill on account of a 
defect in the title, when the vendor files a bill to foreclose a 
mortgage given to secure the purchase-money.—Magee v. Mc- 


PRM ie i nik nica u seek ba Sound wwe Kish Oe CRie bea take 420 





SHERIFFS. 

1. Revivor of motion against——A summary proceeding against a 
sheriff, for failing to made the money on an execution, abates by 
the death of the plaintiff in execution, and cannot be revived in 
the name of his personal representative ; and an order of revi- 
vor, without the appearance or consent of the defendant, may 
be vacated at a subsequent term.—Jones’ Adm’r v. Brooks.... 588 


SLANDER. 

1. Evidence of plaintiff's pecuniary condition —In slander for words 
spoken, evidence of the plaintiff's poverty is irrelevant and in- 
admissible.—Pool v. Devers.............-.000 Peckxarsargion 672 

2. Plea of justification—The plea of justification in slander, if not 
sustained, may be considered in aggravation of the damages... 672 

3. Measure of damages.—In slander, a charge to the jury, given at 
the request of the plaintiff, to the effect that, if they found for 
the plaintiff, the amount of damages was left altogether to them, 
but they could not give more than the amount laid in the com- 
plaint, is correct, and, at all events, not prejudicial to the defend- 


STATUTES. 

1. Retroactive statutes—It is not within the power of the legisla- 
ture to take away vested rights, nor to create a cause of action 
out of an existing transaction, for which, at the time of its oc- 
currence, there was no remedy; but it may, consistently with 
the constitution, alter, enlarge, modify, or confer a remedy for 
existing legal rights : such statutes, relating only to the remedy, 
operate generally on existing causes of action, as well as those 
which afterwards accrue.--Steamboat Co. v. Barclay & Hender- 
i EE TEE OEE EERE T TTC CTT ECCT UL TTET eee Tr ee Ty 120 

2. Judicial notice not taken of foreign statutes—A State court can- 
not take judicial notice of the statute laws of another State; 
consequently, the appellate court will not look into the Civil 
Code of Louisiana, when not properly brought before it, to as- 




















INDEX. 807 





STATUTES—continvep. 
certain what the law of that State.is—-Drake and Wife v. 
ROVER ise ees aan eh etetinssa ‘gies nat a eteenne te 382 
3. Construction of penal statute—A statute which is penal in its 
nature, or in derogation of a common-law right, is not to be ex- 
tended by construction._-Gunter v. Leckey.........eeeeeeees 591 
See, also, PLEADING AND PRacrTICcE, 5. 


SURETIES. 
See Witness, 3. 


TENANTS IN COMMON. 

1. What constitutes tenancy in common.—Where one of the partners 
in a company formed for the purpose of buying and selling 
lands on speculation, after the company has ceased active ope- 
rations, transfers to a stranger one half of the net profits of his 
share in the company ; the residue of his interest, together with 
the entire control and direction of his share, having been pre- 
viously assigned to one of his co-partners, in consideration of 
moneys advanced to him on account of it,—this creates between 
the two assignees, not a partnership, but a joint tenancy in the 
share of their assignor, nor does it constitute the assignee of 
subsequent date a partner in the company.—Cowles v. Garrett’s 
EE TE TEE TCT TTT Te Te Terr ee 341 








TRESPASS. 

1. Damages against plaintiff in detinue—In trespass against a 
plaintiff in detinue, who obtained possession of the property by 
giving the statutory bond, and surrendered it to the defendant 
on the subsequent dismissal of his suit,a recovery cannot be had 
for counsel fees in the detinue suit, nor for the trouble and loss 
of time incident to the defense of that suit, nor for the hire of 
the property during its detention under the statutory bond. 
Pee Fic ik aris sss ob reer Nees donnans wake aueeors 241 

2. Levy of void legal process—aA party who procures a sheriff to 
levy an attachment which is void on its face, is a trespasser. 
ete Re Ges: Fc OREO 5.5 5 ou sav enicks sit cesericeaerseds 602 

3. Appearance no waiver of trespass——An appearance by the de- 
fendant, in an attachment suit, is not a waiver of a fatal defect 
in the writ, on account of the want of jurisdiction on the part of 
the officer by whom it was issued; nor is ita bar to a subse- 
quent action for damages against the attaching creditor....... 602 


TRIAL OF RIGHT OF PROPERTY. 


1. Levy of fi. fa. on property pending trial of claim suit—The levy 
of an execution on a slave, pending a trial of the right of prop- 
erty under a former levy against the same defendant, is not void 
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TRIAL OF RIGHT OF PROPERTY—coyntinvep. 
as against a purchaser from the claimant pending the trial of 
the claim suit.—Spencer v. Godwin................e eee e eens 355 
2. Title of purchaser from claimant pending trial of right of property. 
A purchaser from the claimant of property, pending a trial of 
the claim suit acquires only the title which the claimant had, 
independently of his rights under the claim bond............. 355 


TROVER. 
1. Proof of possession and ownership.—The mere fact that plaintiff's 
donor, about thirty years ago, executed to him a deed of gift of 
the slaves in controversy in another State, with the additional 
fact that the slaves were then and there known to the subscrib- 
ing witness of the deed, is not sufficient to authorize a recovery 
in trover against one who has had possession under claim of 
title, for twenty-five years.-—-Kennington v. Williams.......... 361 
2. Joinder of case and trover.—Case and trover may be joined, in dif- 
ferent counts, in the same declaration Wilkinson v. Moseley. 562 
3. Difference between counts in case and trover—A count, alleging 
that, under a contract by which defendant hired a slave from 
plaintiff, to be used and employed as a cook in a specified city, 
it became defendant’s duty there to employ the slave in that ca- 
pacity, and not otherwise or elsewhere ; that defendant, disre- 
garding his duty ‘in that behalf, employed said slave as a field- | 
hand on a plantation ; and that, by means thereof, said slave | 
died, and was wholly lost to plaintiff,—is a count in trover and 
PRU phe dae eSS ANE e EEDA TES beaeewee wes sas 562 
8. Waiver of conversion—If the owner of a hired slave, with full 
knowledge of a conversion during the term, afterwards transfers 
to another the note given for the hire, without any deduction, 
and the note is paid by the hirer,—the owner is estopped from 
afterwards bringing trover for the conversion................ 562 


TRUSTS. 

1. Title of trustee—The title of the husband, as implied trustee 
of the wife’s separate property conveyed directly to her, ceases 
at his death, and the legal as well as the equitable title then 
vests in her ; secus, as to slaves purchased by the husband, with 
funds belonging to the wife’s separate estate, and the legal title 
to which was taken to himself as her trustee—Andrews v. | 
TT TT TCT OT CELT TCU T ORC TT TTTT RTE TES 143 

2. When mplied trust will be fastened upon property bought by trus- 
tee.—It a trustee invests the trust funds in his hands in specific 
property, into which the money may be traced, he will be held 
a trustee of that property for the cestui que trust; but where 
the husband, being trustee of his wife, invests her separate 
funds, with his own, in his mercantile business, and conducts 
his business for several years on their joint funds, the wife can- 
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TRUSTS—continvep. 
not, as against an attaching creditor of her husband, fasten a 
trust upon the goods for the funds so invested.—Goldsmith v. 
Stetson &Co..... RARE RKE OS MEK ERR REN ERAN es ORC Ree OR 164 
3. When trust will be implied against holder of legal title—Where a 
biil, seeking the specific performance of a contract for the sale 
of land, shows on its face that one of the defendants, through 
whom the plaintiff does not deduce his title, holds the legal title 
to the land by patent from the United States, it must also show 
that the legal title is subordinate to the equitable title under 
which the plaintiff claims ; otherwise, the bill is without equity 
as against the holder of the legal title——Cameron v. Abbott.... 416 
4, Liability of trust estate for charge created by trustee —A person 
who has rendered services for anestate, at the instance of the 
administrator, cannot subject the estate to the payment of his 
debt, after exhausting his legal remedies against the administra- 
tor, who has had a final settlement of his accounts.—Lyon v. 
Be SAGA reek esa ver ieee Set elaes ee 430 
When assumpsit lies against trust ee—Where money is deposited 
in the hands of a trustee for the use and benefit of a minor, un- 
der a contract authorizing him to defray out of it the charges 
of her schooling, clothing, and other probable expenses which 
he might deem necessary, the minor may, on attaining majority, 
maintain an action against him for money had and received, if 
a balance has been ascertained against him on settlement, or if 
he never entered on the discharge of the duties imposed on him 
by the contract ; but, if such trustee assumed the fiduciary du- 
ties which devolved on him under the contract, and has never 
had a settlement of accounts with the beneficiary, an action at 
law cannot be maintained.—Vincent v. Rogers.............00- 471 


or 


USURY. 

1. Costs on successful plea of usury.—To authorize a reversal of the 
judgment, at the defendant’s instance, on account of the refusal 
of the court below to impose the costs on the plaintiff, when the 
plea of usury was successfully interposed, the record must show 
that an intentional reservation of usurious interest was proved : 
if the bill of exceptions does not purport to set out all the evi- 
dence, the appellate court cannot infer that this proof was made, 
from the mere fact that the plaintiff recovered a judgment for 
less than the amount of his note.—Black v. Hightower....... . 317 


VENDOR AND PURCHASER. ' 

1. Covenant between vendor and purchaser cons trued.—A contract 
under seal, whereby a vendor covenants to make a valid deed - 
with warranty by a specified day, and the purchaser covenants 
to pay the purchase-money, on the execution and delivery of 
the deed, in four equal annual payments, “to be made in iron at 


52 
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VENDOR AND PURUHASER—continvueEp. 
five cents per pound, and castings at four cents per pound, to 
be delivered at the place or places where made”; with an addi- 
tional stipulation, that the “sum may be discharged and paid 
off,” by the purchaser taking up an outstanding note against the 
vendor, and giving his obligation tor a specified sum, payable 
in three equal annual installments,—confers upon the purchaser, 
at his election, the privilege of discharging the purchase-money 
in either of the ways specified ; but, if he fails to manifest an 
election, within a reasonable time, to avail himself of the stipu- 
lated privilege, by a full compliance with its terms, the vendor 
can only hold him liable on the original covenant.—Nesbitt v. 
I se KGS 5ak ES See N NRW RAW ES yoda Weed osees 
2. When purchaser cannot recover money paid under parol contract for 
sale of land.—-A purchaser of land under a parol contract, who 
retains the uninterrupted possession of the land, cannot recover 
back, at law, a part of the purchase-money which he has paid, 
when the contract has not been rescinded.—Donaldson’s Adm’r 
Sp I C2550554 54506 San Pebews dep k vins coos cessceess 
2. Misrepresentation amounts to fraud.—If the vendor of a slave, 
knowing that she is not a good cook, falsely represents her as 
such to the purchaser, who is thereby deceived, and induced to 
pay a higher price than the slave is worth, such misrepresenta- 
tion amounts to a fraud.—Caldwell v. Sawyer....... pad eens 
4. Concealment of defect of title is fraud.—A willful concealment by 
the vendor, of a defect in his title which doos not appear on the 
face of his title papers, and of which the purchaser is ignorant, 
is a fraud on the purchaser, against which equity will relieve. 
SUITS TRIE Ws TOT av bss seks io see es cccewcesnce 
. Extent of relief to purchaser on account of such fraud.—The meas- 
ure of relief to which a purchaser is entitled in equity, on ac- 
count of his vendor’s fraudulent concealment of a defect in his 
title, in consequence of which defect the vendor’s entry of: the 
land is afterwards vacated and canceled, is a return of the pur- 
chase-money which he has paid, with interest thereon, and the 
value of his improvements on the land, after deducting there- 
from the value of the rents and profits of the land while in his 


or 


| ER eee Pe eee Tee ST eee Tee eee ee ee Tee ET eee 


6. What constitutes purchase with notice—The purchaser of a slave 
from a married woman, who takes a bill of sale from her and 
her husband, containing a warranty of title, “except so far as 
said slave may be subject to the debts and judgments against” 
the husband, is chargeable with notice of the liability of the 


68 


283 


311 


slave to the existing debts of the husband.—Spencer v. Godwin. 355 


7. Title of purchaser from claimant pending trial of right of property. 


A parchaser from the claimant of property, pending a trial of 
the claim suit, acquires only the title which the claimant had, 


independent of his rights under the claim bond............... 355 
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VENDOR AND PURCHASER—cont1nveEp. 

8. When defect of title avails purchaser as equitable set-off —A purchas- 
er of land, having been put in possession under his con- 
tract, and received a deed with covenants of warranty, cannot, 
in the absence of fraud in the sale, or the insolvency of his 
vendor, maintain a cross bill on account of adefect in the title, 
when the vendor files a bill to foreclose a mortgage given to 
secure the purchase-money.—Magee v. McMillan............ 420 

9. Verbal sale of chattels—In this State, a bill of sale, or other wri- 
ting, is not essential to pass the the title to slaves or other 
personal chattels—Sanders v. Stokes.............0cceeeeeeee 432 

10. When contract of sale is complete—Where the purchaser of a 
slave executes and delivers to the vendor his note for the pur- 
chase-money, and receives from the vendor a bill of sale, the 
sale is complete, and the title to the slave vests in the purchas- 
IN Be Bi vii sn vs cen ie an 55 vee Wend een aan eae A4£ 

11. Delivery of bill of sale—When a bill of sale is delivered to the 
purchaser himself, neither party will be heard to assert that it 
was delivered only a8 an CSCTOW..........ccceccccccccccccces 

12. Difference between sale and exchange.—A contract, by which the 
title and possession of a slave are transferred for a valuable 
consideration measured in money terms, is a sale, whether the 
consideration be paid in money, or in something agreed upon 
as its equivalent ; but a contract, by which the owner of two 
siaves transfers them to another, in consideration of two other 
slaves and one hundred dollars in money, the price or value not 
being mentioned in money terms, is an exchange.—Gunter v. 
BE Ga iis Siiinnin eS ekschweneods ede veonres Reads . 591 

13. Construction of statute (Code, 22 399, 400) respecting sale of deve 
by unlicensed negro-trader.—Under sections 399 and 400 of the 
Code, which are penal statutes, and derogatory of a common- 
law right, a sale of a slave by a negro-trader, without license, 
is illegal and void; but the statute does not apply to an ex- 
change of slaves, where the price or value is not estimated in 
oo | ee Pee eT eee TTT TTT Pe Peer eT Teer rer 





591 
See, also, Caancery, 13-20. 


WATER-COURSES. 

1. Navigable river not highway.—A navigable river within this 
State is not a highway within the statute against gaming.—Glass 
ir 5 ih sie ce Nei ncke pasar adhe onsen ceeees 529 

2. What constitutes navigable river—Murder creek, near Fort 
Crawford in Conecuh county, Alabama, is not, on the facts 
shown in this case, a navigable stream; it appearing that the 
said creek is not affected by the ebb and flow of the tide, has 
never been declared a public highway by legislative authority, 
and was not treated as a navigable stream by the United States 
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WATER-COURSES—continueEp. 
surveyors; although it was also shown that, within the last 
twenty years, keel-boats, loaded with cotton, had been several 
times floated down it during the winter season.—Ellis v. Carey. . 725 





WILLS. 


1. Attestation —Under the act of 1806, requiring three subscribing 
witnesses to a will of realty, it is not necessary that the testator 
should sign the will in the presence of the witnesses, nor that 
they should suoscribe their names in the presence of each 
other.—W oodcock and Wife v. McDonald.................045 All 

2. Implied revocation of will.—Under the Code, the subsequent exe- 
cution of a deed by the testator is not, per se, an implied revoca- 
tion of a will previously made, unless the intention to revoke 
such will plainly appears ; especially, where the deed is liable 
to be set aside for fraud, or a large portion of the purchase- 
money is unpaid at the time of the testator’s death; and where 
such deed amounts to an implied revocation, but does not con- 
vey all the property embraced in the will, the will is valid as to 
the residuum.—Powell v. Powell. ..........ccccceccececcecces 697 

3. Validity of will determined by what law.—Section 1611 of the 
Code, requiring two witnesses to a will disposing of either real 
or personal property, does not apply to a will of personalty exe- 
cuted before the adoption of the Code, although the testator 
Ere ee he ee 697 

4. Probate on proof of testator’s handwriting—aA will executed be- 
fore the adoption of the Code, and having no subscribing wit- 
nesses, may be admitted to probate, as to the personalty, on 
proof of the testator’s handwriting and signature, notwithstand- 
ing the paper is in a “torn and dilapidated condition,” and is 
produced by the father of the principal legatees............. 697 

5. Election by legatee or heir-at-law.—W hen an heir-at law or legatee 
has received a legacy under the will, he should, it seems, either 
restore or offer to restore it to the executor, before instituting 
proceedings in chancery to set aside the probate-—Woodcock 
ee Ee NS 6s se GRA kE SA OREN ANK Deeb Oe Kse sda see 411 

6. Equitable conversion—Where a testator directs all his real es- 

tate to be sold, and all his slaves to be emancipated, and the 

widow dissents from the will, she cannot claim to have the land 
considered money in the allotment of her distributive share of 

the personalty, so that the provisions of the will respecting the 

emancipation of the slaves may be carried into effect—McRey- 

geile ee oe GeO Oe ENTE LE ee EET Te Ee ee Pee eee Teer er 101 

Who may apply to set aside probate—After the expiration of the 

time allowed for the widow’s dissent from her husband’s_ will, 

she, or, in the event of her death, her personal and legal repre- 
sentatives, may make application to have the probate of his 
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WILLS—continveD. 
will set aside, provided she was_not notified of the application 
for probate.—Lovett v. Chisolm................ caine mated 88 


8. Costs on issue contesting probate—When the probate of a will 
is contested by an administrator previously appointed, the costs 
are properly adjudged against him individually, if he fails ; 
but, if he acted in good faith, he is entitled to reimbursement 
out of the estate onsettlement of his accounts.—Bradley v. 
i 5 i OEE EMAAR . 80 
9. Burden of proof as to insanity—When the validity of a will is 
contested on the ground of the testator’s mental incapacity, the 
burden of proof is, in the first instance, on the contestant ; but, 
when lunacy has been once established, it then devolves on the 
proponent to show that the will was executed during a lucid 
interval ; and he cannot again shift the onus, by proving merely 
that the testator “had lucid intervals on the morning of and be- 
fore” the execution of the will—Saxon and Wife v. Whitaker’s 
ack de secevrsencorniscvensies eeebeeeaeewews sti 
See, also, Legacy anp DEvIsE. 


WITNESS. 


1. Competency of administrator as witness.—In an action instituted 
by a special administrator, who is superseded during the pen- 
dency of the suit by the appointment of an administrator in chief, 
if the latter is thereupon substituted as the plaintiff of record, 
the former is a competent witness for the seeaniioaes v. 
SN I S65 50d Maken nwedaas compare 261 
2. Competency of guardian as witness for ward.—A guardian, who 
has invested his ward’s funds in a partnership, is not a compe- 
tent witness for the ward, when the latter seeks, while still an 
infant, to enforce the partnership for his benefit—Stein v. 
Robertson........... (bDAS RKO an wadeennne ate ekae 286 
3. Competency of surety as witness for principal. —Where the princi- 
pal alone files a bill in equity, to enjoin an action at law against 
himself and his surety, he may render the surety a competent 
witness for him, by paying all costs of the action at law, and de- 
positing with the surety a sum of money sufficient to cover any 
liability in that action.-Williams v. Mitchell’s Adm’r......... 299 
4. Competency of stockholder as witness for corporation.—The secreta- 
ry of a corporation, who was also a stockholder, but transferred 
all his stock after the institution of the suit, is a competent wit- 
ness for the corporation, in an action against a delinquent stock- 
holder, although the corporation was indebted at the time he 
transferred his stock, and continued indebted up to the time of 
the trial—Smith v. Central Plank-Road Co................08. 650 
5. Cross examination—A witness, having testified to what took 
place at an interview between the parties at plaintiff’s house, 
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may be asked, on cross examination, how he happened to go 
with defendant to plaintiff’s house.—Thomason v. Dill........ 
6. Form of interrogatory to witness—A question in these words, 
“Do you know any circumstances which will show that the de- 
fendant knew his son went to school in the year 1854,” is neith- 
er leading, nor otherwise objectionable in form.—Floyd v. The 


7. What witness may state —A witness, not a physician or midwife, 
may testify to the physical condition of a slave, and may state 
that said slave “was sick,”—“had a fever,”—“was pregnant,” &c. 
A eT eer oe eee Tee Pe 

8. Form of question to physicianm—A physician may be asked to 
give his opinion, on a hypothetical state of facts, as to the con- 
dition of a person whom he had never seen; but he cannot be 
asked his opinion, “whether, from the condition of” a slave, “as 
described by the witnesses M. and L.,” whose testimony is con- 
flicting, “the attention of a physician was necessary.”......... 

9. Objection to competency of witness—A deposition will not be 
suppressed, on account of the incompetency of the witness on 
grounds of public policy or interest, when the attorney of the 
objecting party, with knowledge of the incompetency, attended 
the examination, and cross-examined the witness, without object- 
ing to his competency.—Brice & Co. v. Lide................. 

10. Witness cannot testify to insolvency.—A witness, “well acquaint- 
ed with the affairs of” another person, cannot be permitted to 
testify that the latter was “insolvent.”...............0ceeeees 

11. Impeaching absent witness whose testimony is admitted —If a party 
admits, for the purpose of preventing a continuance, that an 
absent witness, if present, would testify to certain material facts, 
he cannot be allowed to adduce proof of counter declarations, 
made by the witness at a different time and place.—Pool v. 
Een PE pT ert eT Tee Teer Tere Tee Te Te ee eee 
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